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ſits, even to the leaſt Circumſtance of our duty , in 
p:oſecuting the Contumacy of the Defendent in this 
Cauſe, ſo fair, as right practice , and the known rules of pro. 
eedings in this Court, hath inſtructed us , infomuch that you 
taye upon our humble moticn pronounced him Contumacious 
in not appearing upon duc Preconization ad informandum, and in 
Mnam Conturmacie , you have decreed a procedure to the att 
of information C ontwwracia ejus non obſtante , for my part, I wiſh 
he were preſent in juditio, that I might repreſent unto his Pe- 
netential thoughts an Hiſtcricall view of his great iniquities and 
the nce leſs injuries my Client hath received from him thereby 
to bring him to a true ſence of his (ins and his duty in Confeſs- 
ing his delicts, which indecd are ſuch that if he were preſent, none 
but a Textu[ys who Cares nut how bad the Cauſe be fo the fee 
v good , would preſume to ſpeake in his behalf , for were he 
lrengthned with thc patronage of the beſt Advocates in the 
World, and affiſted with a!l cther adyantages which uſually 
wake Victory hopefull, nothing could be ſaid in his excuſe, yet 
thus much he may be aſſured of , that though he be Contuma- 
ouſly abſent , he ſhall not be overcome by a Sopracargo or 
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fits, even to the leaſt Circumſtance of our duty , in 
p:ofecuting the Contumacy of the Defendent in this 
Cauſe, ſo fair, as 11ght practice, and the known rules of pro - 
ceedings in this Court, hath inſtructed us, infomuch that you 
tayeupon our humble moticn pronounced him Contumacious 
in not appearing upon duc Preconization ad informandum, and in 
Muam Conturnacie , you have decreed a procedure to the att 
of ioformation C ontwwacia ejus now obſtante , for my part, I wiſh 
he were preſent in juditio, that I might repreſent unto his Pe- 
netential thoughts an Hiſtcricall view of his great iniquities and 
the nce leſs injuries my Client hath received from him thereby 
tobring him to a true ſence of his (ins and his duty in Confeſs- 
ng his delifts, which indecd arefuch that if he were preſent, none 
but a Textuſus who Cares nut how bad the Cauſe be fo the fee 
* good , would preſume to ſpeake 1n his behalf, for were he 
lrengthned with the patronage of the beſt Advocates in the 
World, and affiſted with a!l cther adyantages which ufually 
make Victory hopefull, nothing could be ſaid in his excuſe, yer 
thus much he may be aſſured of , that though he be Contuma- 
avuſly abſent , he ſhall not be overcome by a Sopracargo or 
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any advantage of proſecution , hitherto , or hereafter to hs 
taken againſt him , un!eſs it be , by the burthen of his ow; 
Crimes , nor ſhall | take the freedome of ſaying any morein th 
ſtateing of this Cauſe then 1 would freely utter were he preſent; 
for my repreſentation of things of this Nature {ha!l never be di 
proporticned like the Evening Shadows , longer then the juſt 
dimenſions of Truth , which I have alwaies eſteemed as the Ry- 
bricks Ct the Miflail, whereunto as the Ritmaliſts oblerue , It is 
More dangerous to add then to omit any part thereof, nor ſha! 
I deſcribe it in theimagery uf an Oratour,for it is our advantage 
to ſet it before you and this Congregation in the plainneſs of 
Clear and naked repreſentation. Iſhali therefore deceive the e 
peftation of rhoſe who think I am come to this place to (ubor 
Common attention with bravery of expreflions , or to tickle 
the Fares of the learned , with refined ſubrilties of Lai and 
Scholaſtick diſcourſes my chiefeſt aim being rather to ſatisfiethe 
benchina ( rt Diſcourſe, then the Curioſity of the (tanders4hy 
inan unneceſſary profuſion of words, for I am of the Ardbin 
Authors Mindes who : faith there is no benefit SRI ty 3 
&c. Viz; that cauſe may be ſuſpeted to want the patronage 
Arguments which is pleaded for,only with multiplicity of word, 
St: chryſoftow makes his entrancc into one of his Sermon's with 
this preparation to attent1on , Attendite diligenter non enin rin 
Yulgarem vobis pollicemur , | ſhall upon the like ingagement de 
Gre the heedful attention of every one who is within the Cow 
paſs of hearing me this day , for I promiſe you qu «ue 
not any thing that falls within the ordinary Occurrence! of af 
fires, but things fo horrid and dreadful to human eares, that 
I have not any exaggeration of words great enough to exprel 
their Exorbitancie , things ſeldom read of in Pagan antiquity, 
but ſo extraordinary and beyond nature _—__ that they re 
Gfficient to aſtoniſh Heathens , and make the mcſt Barbarow 


Nations even the wild 1riſþ and the Clangregores in Scoelan A 
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bluſh 3 things ſo ſtrange that the baſhful modeſty of an Advyo- 
cats ſtyle cannot reach unto, nay ſo far above the expreſſicns 
ofthe boldeſt Poets that there is not ſufficient efticacy in all the 
words that ever the world made uſe off, from the frlk inſtavt of 
its exiltancy to this moment of its decrepit Age , to expreſs the 
nature of them,and thould we outlive the period and obſequies 
oftime I am ſure we ſhould never hear of greater Barbariſmes , 
amongſt which there is one of greateſt remarque, a crime a- 
bove the reſt ſo heinouſly flagitivus, that the very name there- 
cf, carries to every mans underſtanding ſuch a notion of hor- 
rour , as it requires as much faith in the Hearers to believe it, 
x it did wickedneſs in the offenders who perpetrated it, the 
relation wherof may perhaps wring Teares out of thoſe pale 
fac't and obdurat walls, put the Bench into a Swett, make the 
Parr to groan, binde up the ſenſes of the ſtanders-by 1n the Stw- 

pidity of a dull amazemet , and tranſport my felf to the utmoſt 
bounds cf aſcber paſſiun whilſt 1 in the recitall finde an unac- 
cuſtomd horrur,entringinto the Marrow of my ſhivering Bones, 
& unuſual reſentments invadeing every part of ny ſoule .1 ſhall 
ſay nom.ore in General to excite your attention , but betake my 
ſeife to the wayratio faF;, wheieinl am toſet forth not onely 
the fraud and violence which the Defendent uſed againit the 
Plantiftin a moſt Prodigions rape , but alſo the impudence of hi, 
Calumny in the jaGitation of Marriage with hir which I thal 

make good by proofs amounting to a pitch of evidence abovel 

all poffibility of Contradiction , and then we ſbali aciire the ad- 
vantage which the Law 2fords in that caſe , as well by the 
Courts declaring that there was no Aarrizge lawfully Contra- 
ted between them , as by inflicting un him the juſt ſeverity ct 
the Law, for his CorreGion & reformation, and our due reparas 

tion. Before I enter into a rccitall of the Cauſe I hope | (hail net 
de reckoned amongſt the Perditempi if by way of introduftion 
| open a proſpe& into the Contingentia fa#; , brictly glancing 
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on the perfons for the Diſparity of their Condition will be 
of force not onely to ſhew the improbability of her conſent to 
Marry with him, but alſo if the ſaying of Ariminenſic be 
true ( viz: that }) ex vilitate perſons offendentis creſcit grmjty 
imjurie w1ill much aggravat the rape an! the Contume!y of his 
moſt impudent jaCtitation , of Marriage with her , which like 
word gives a deeper Colour to his offence and makes it abors 
all reſpe&s inexcuſable: for of all the reproaches that Satan the 
old Calumniator Could rake out of the fouleit Channe's of [ell 
none could be greater or ſharper in her eſteem, and theiefore 
the Lacedemonian, who in Commending his Sword faid it wx 
ores --: $81; (harper then Calumny , if he had ever & 
per imented fo ſharp a Calumny as this would not hae 
made that Compariſon. Whilſt I ſpeak of the Defendent, I ſhall 
endeavour to Imitate Jo hannes Mylens a famous Iurifconſult of 
whom it was ſaid , ita veritatews ampleFebatir , ut dicendi acer- 
bitatem vitaretz As for his fortune , I ſhall ſay nothing, for | an 
none of thoſe who meaſure the Sutableneſs of Matches by the 
rate of the (ubſidie books, nor do I think that my Client in the 
choyſe of a Husband will tye her ſelf fo ſtridtly ty the ruleof 
Logick as to hold thot 4 quawtitate res dicuntny pares ant impart, 
we ſhall therfore allow his Patrimony better then his Educati 
on or birth , which as reports informe us is very Inconliderable 
and far beneath her Extra&tion , he being a man lately drawn 
out of the Lees of Poverty, and the obſcurity of a mean Cond: 
tion , but of his Original I ſhall ſay nothing nor ſhall [ urge ary 
more 1n the repreſentation of him at p:eſent then what appears 
out of the evidences taken in this Cauſe, which denote him tobe 
in his Nature not onely as an impoſtume ready to burſt with a 
tumid Plethorie of ſelf Conceipt , but as a Monſter poſſeſt with: 
Legion of exceſſive hopes for ſfes alit agricolas , and a Ginti- 
ous deſire toraiſe himſelf to an Eſtate, in proſecutic n wheredt, 
his ambition Ridd on without Reyns of teſtreynt , until at /alt 
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farant me fas, he became Maſter of ſome Acres ot Land, 
be then the Tranſpc rtations of ſo unexpetted a protperity, 
carried him ſo far above himſeit, that he ſcorn'd ro ſubject his 
appetite to the Y: in of real: n,or to confine himſelfe within the 
bounds of Mc deraticn, for raſtica gens meſcit babere modun, 
be then knows nut how to meaſure the height of his Fortune 3 
but by a ſrecipice, and fo becomes the Ingeneer of his own Mils 
fortunes , as being neither wile in the Choyce of his purpoſes, 
nor prudent in the uſe of means , nor happy in the imployment 
(of Inſtruments he fſctts on work fer the Acchievment of his de« 
fgnes. In his Ccnverſation 1c hath ſhewed himſelf fo frentleſs a 
apece of Iimpudence that ſhame-faceneſs never caſt her Vaile 
on his Fore-head z And {© litt'e remorſe of Conſcience poſs 
ſeſſeth h's Soule that no f1nn ſcems to trouble him which he can 
Vaile or Maſke trom human perceptiun. And ſuch hath been 
the lownelſs of his minde that the hope of Intereſt did prevaile 
more with him then the h- r:our of perpetual Infamy 3 For he 
cired not how great miſchiefs he attempted , nor with how 
much dilgrace , So that h's Indirect ends might be attained. 
Furthermore in his Converſation , he was of fo moroſe an hues 
mour, as that he deemed all Civil} Complyance with other 
mens humows, a crooked deformity from his own , He was 
often ſubject to wrathtul diſcompoſures of minde and frequent- 
ly hurried by the gidly and rapid Violence of his paſſions to 
luch a paſs 3 as that he could neither ſpeake ſence nor harken 
unto reaſon 5 Whiltt & Evapourated the heat of his inflamed 
towels, he was tf: cHdurat an heart that yur might as {20n 
Pump water out of the hardeſt Rocks or difll Jae them into 
meaming Fountains aw a Teare cf Compaſiton or (or. 
ow from him, for he efteemed the b'ttereſt Tears of oppreſſed 
Women but as the fluid dropps of a fickly rheums Again fuck 
Ws his diſpoſition that he was apt out of ſtomachfull hatred 
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his Neighbours with Calumniocus Imprefſions 3 In his amour 
he was ſodeſtitute of reaſon and ſomuch drowned in Senſuality 
thar force and rigour were the onely Arguments he uſed toin 
viic Cunſent, fecking ratherby the infolency of a rude Cari 
3ge and perewptIy menaces to Vex Women to a Complyance 
then by ſoft periwaſions or the Courtſhip of faire Languye 
civilly to allure them , and when Luft Commanded the exer. 
ciſe of his Libidinous Limbs, he had no regard to Maidenchy 
itity. I know that Preſcientia nor ligat res in eventum ; \e 
it it were Convenient by a Judicial prognoſtication to foretel 
thetendency and ſucceſs of affaires , I might perhaps tell hin 
that his Horoſcope hath caſt ſo Ghaſtly a Glance upon his Net 
Pity as doth portend 4 direfull event,& would if publiſhe tohi 
nutice hke the Fumes of Mercury and Orpiment luofen his 
joynts to tremblings and diſtortions, and make him in your ogy 
nion like the Materia prima which as Aquinas 1. Par. q. 5, Art.?, 
ob. 3. Saith ron habet rationem appetibilis ſed appetenti; tantun, 
what I have (aid Concerniug the Defendent 1s rather croſs to my 
Natural inclination then a digreiiion: tor to fpeake to any man 
prejudice agrees noe otherwiſe with me then as Motion to light 
or heavie Bodies 9nibus :0n Competit movers #1ft ſecundum quid 
ſunt extra diſpoſitionem naturs. Aquin : p: 1:9: 13. but the pis- 
ſecuticn of my ſubje& hath diredly led me thereunto, and] 
finding ſo great a Concours of people tooke the advantage if 
ſomany Witnelles to ſheww you how little prubability theres 
that any Woman ſhould C:nfent to marry with a man ſo dw- 
geroully qualified , eſpecially my Ciyent, whom | am now 
to repreſent unto you, ar ſhe is , and therefore , 1o ditterent 
from his Nature and qualificatiuns , that you will caltly con- 
ceive, that it weie as likely robring two paralel Lines ti oether 
as to conjoyne theſe rwo in Marriage, for every one knows 
that a Judicious woman may be reſembled to our lence which 
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tatit isin Marriage as it is in Mulick #0 voces ſunt propingui- 
wes ſbi invicem , ed meliorem Conflant ſymphoniam tor which 
reaſon it is ſaid that the Jorrck and Hyper Jonick moods agree 
tetterin Mulick , then the Jorick and Dorick, which agrees 
with juſtitia Condecentis mentioned in the School-men which 
tunes up the hearts of Married people to a Melodious uniſone 
| annow to draw the other line of the paralel in a true repre- 
ſentation of my Client , whereby it will appear the diſp:opor- 
tion between them is too great to be reduced to an adjuſtment 
ind that (hz could not without renounceing the Honour of her 
Birth , and putrifiing the memory of her Aunceſtors , level her 
AﬀeRtions to the meanneſs of his diſpifed bed , which cannot 
bemade Jſoperimetricall to hir quality, and that they were 
no more likely to agree in a maritall State, then Contraries 
an be Lodged together in their moſt intent degrees; nor more 
lkely ro be Conjoyn'd in affections then the litere Tegabiles in 
the Perſſan writings. To ſpeake of her Birth and with my 
words to Magnifie her in remembrance of the many Vertues 
and honours which have (hined with great Brightneſs as well 
nher Mothers as in herFathers family would be to no more pur- 
poſe then to ſhew light to the Sunn, cr to breath on a perfect 
Diamond , and to ſpeake of her fortune would be to publiſh 
that, which is already well known 3 Therefore I ſhall tranſ-fer 
my ſelf from that Conſideration of diflimilitude between them, 
unto her Education and Perlonal endowments, She had her E- 
ducation altogether under her Mother who was not onely a 
great pattern of Vertue and Modeſty , but a ſevere inſtructer 
of her in the rudiments of Religion the rules of Moralicy and all 
principles of Vertue and Honour ,' under whoſe Diſciplin ſhe 
was kept in as (tri a regularity as if ſh had been a Carmelite 
or aCarthuſtzn, as is well known to many who hear me: info- 
mach that from her infancy ſhe was fo brought up , as to e- 
teem chaſtity the Richeſt Jewel of the Femal Sex , wherefore 
tte 


(10) 
ſhe hath been fo well fixt by Education in the center of a Chaſ 
reſolution,that ſhe could never be drawn(by perſwaſions or any 0s 
ther mcral inducements of delight comodity or advancement tha 
the World could ſuggeſt unto her )) to Yeild to the bent of agy 
exu: jtant Luſt or Immodelt defire, and ſince the death of her 
Good Mother , (he hath alwaies profeſt that ſhe never thought 
her will could be carried in its proper Orb, but when it was 
placed in the gocd likeing of her neareſt Relations and diſcreet, 
eſt Friends, according to whoſe precepts and Admunitions ſhe 
endeavoured ftritly to conforme her deportwment in all things, 
{be is n1t therefore like the young Women of St. Frienos Gate 
in Florence , nor was the when the Defendent unhappily kney 
her , like the pratticeing Dames of Paris , who find nothing 
new or (trange the fir{t night of their Marriage, nor was ſhe any 
of thoſe pretenders onely to Chaſtity , w! o have fold their 
Virginities as often as new made Prieſts do their firſt Maſs 
but | may fay in a very high degree of well grounded confidence, 
that netwithſtanding her late misfortune ſhe 1s not only an ap- 
proved example but alſo a wonder of Chaſtity 5 The like 
whereof will not perhaps be left upon the Records of th's Age 
( all circumſtances ccncurring ) to the view of Poſterity , inſo- 
much that ſhe may be perfettly reſembled to the pretty Ermin 
which had rather expole its ſelfe to the hazard cf Death by the 
Hunters Violence , then ſeeke the prelervation of life in the 
wayes of defilement 3 So much of her Fducation in Vertue and 
modeſty , which gives her a laige claime to the knowledge of a 
worthy deportment : And now lam to ſlide into the c. nli- 
deration of ſome of her moſt remarkable qualihcations which [ 
{ball briefly ſer forth in the !1ght of Truth but not in the ſp'en- 
dor cf Eloquence. In the firſt place the having been inſtructed 
that an Eſtate without Vertue and wcrit is but a Teſtimonyot 
good Fortune and no Advancement to telicity, {Fe hath not one 
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the bad Cuſtoms which over-whelm'd this Age,byt alſo hath 
Lzbour'd the exornation of her ſeif,with all qualities belong- 
ingto a Gentleweman 5 So that to ſpeak Negatively of her 
per remotionens imperfe@ionis, ſhe is not blinded with paſſion 
nor puft up with Pride, nor precipitated by ambition , nor 
tickled by vaine glory, ncr melted by pleaſures, nor inflamed 
by Luſts, nor inraged with revenge, ner .tmmoyl'd by Ambitis 
on; And again to deſcribe her poſitively, for the comlineſs 
of ker Starute, Figure, Port, Gatc, Complexion, Countenance, 
Promptne's of wit, a1.d a fluent Tongue the ready and clear 
ute pete; of her ingenuous conceptions, there are few of her 
Age who go beyond her z I am relolved againſt inlargements 
of diſcourſe otherwiſe I might ſpeak diſfufively of all theſe her 
laud2ble indewrr ents, 25 alſo of her affability which is the Me- 
ther of affeCtion, of her courtly accompliſhments conſiſting in 
a proportionable ag: ceableneſs and compliance with all com- 
mendab'e or tolerable d:ſpofitions 3 It any ſhall objed that 
the above 1ecited quaiities are baits whish float upon the water 
without, a hook and do rarely catch Husbands, to this I reply 
that he hath in ſurpluſage of theſe a noble Eſtate ſufficient to 
recommend her to the prime or at leaſt the ſecond rate of Hus- 
bands in the Kingdom: and thercfore putting all together, 1 
leave It to conſide: ation whether a Lady fo highly qualified and 
advanced above the Defendent in all reſpe&ts, could comport 
i Marriage with a man of ſo mean an Eſtate and fo contrary 
Gipoliticns and habirs of wind, in the -mean time, I reſt con- 
ident that if he had becn crown'd with the Royal ſtate and 
imperial command of ali the Kingdon's upon Earth intheir moſt 
Flouriſhing condition and pacitique poſlefſi: rv, and if ſhe by 
Marrying him might have enj yed that v.niverſal Nomimon the 
Iegth of the worlds duration ſhe would never have conſented 
tothe Fetters of his in1braces. 
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E am now nearer approaching to the thing in hand, and an 
10 the fi;{t placeto reduce into a ſuccint and Methodicall xy 
rative the beginning progreſs & concluſion of the whole matte 
of Fact, as well for the information of the Court; as to ſatisfe 
the curious inquiſition of the People (© far at leaſt as it is cone 
nientto ſtamp a figure of ſo fonl'a fact in their imagination 
for, as it was wiſdom in Galew not to leaye behind himto 
ſubtile a Theory of Poyſon, leaſt he ſhou'd thereby give o«- 
calion for the too ready praftice thereoh> So I dare not be to 
particular in re/ating the many ſubtilties and contrivance 
which the Defendent uſed in this affair, leaſt bad inclinations 
in others may be too fully inſtructed to act the like evills, If [ 
thould afford them too broad an inſpeCtion extended to all cir 
cumſtances, the 49 « «x» m1 z17ce And my firſt riſe is, tha 
the Defendent- forgetting the afcrementioned diſparity be 
tween him and iny Client grew up to ſo higha conceitodf 
himſelf, as that he preſumed to make adrefles to her in the wiy 
of Marriage, which he ſeem'd to proſecute with very much 
inſtance and ſolicitation : but my- Ciient, though ſhe was young, 
and not arbitreſs of her condition, yet knowing how-to make 
a juſt eſtimat of her ſelf, and finding nothing in him that might 
fit him for her acceptance, ſhe immediatly deſired himtodif- 
charge his mind of ſuch vain hopes, and afterwards he renew 
ing his mction to the ſune purpoſe, ſhe repel'd him with lere 
rity and contempt, nct out of 00; av} unwitlingnels , but 
a real averſion, and never after looked upon him but with 
careleſs diſdain loathing and deteſtation, and withal! aſlureing 
him that it was as ealje to blow Fiint into flames witha pare 
of Bellows, as to kindle any flames of love in her by the breath 
of his ſolicitations, for his faireſt words were as harſh to her 
ears as the- noyſe of Pea-cocks, and- ſhe took no more delight 
to ſee him, then fore eyes do to behold the-Sun- in its Meridr 


onal altitude, ſhe hated him as a Jew doth _—_—— 
0 [ 
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Conformiſt a Surplice, ſhe feared him as a Monſter and avoyd- 


4 himas'the Plaguez Accuunting his company as peltilentt- 
i| 4s the mfetious exhalations of the Dogs ſtar, or the Maligne 
influence of a Comet : And indecdit many times happens that 
men advanced above delert from a low degree are like thoſe 
Exhalations which being raiſed from Dung-hills beccme Co- 
mets of a direfull influence : hereupon the Defendent finding 
thit the more he reinforced his attempts the wore ſhe ſtiffned 
the bent of her reſvlution againſt him 3 infomuch that her ſoft» 
elt anſwers were ſo far from giving him hopes, that they did 
exceedingly increaſe his diſpaire, and that there did nct re- 
main in her diſpoſition the leaſt comp'yant ſoftneſs which might 
bewrought to his deſire, And that uothing was to be expeR- 
& from her but what an inexorable neceſlity could extort, and 
he being rigid;y reſolved to uſe a1iguments of force,where force 
of his arguments weuld nt prevail, he ſharpned his revenge 
5 2 Terſian Author ſaith 57 p28 on the Whetſtone cf his 
retrified heart, and put himſelf upon adeſign as Barba- 
rus and baymonſsy flagitions as the malice of a diſappointed Am- 
bition cou'd invent, or the greateſt cruelty perpetrate 3 And 
that executed in ſuch manner as never any man who had his 
face waſh'd at a Chriſtian Font, eſpecially a Proteſtant did 
wn. I ſee ye begin to wonder at what I ſay, but that your 
thoughts may be the leſs tranſported into admiration, ye may 
te pleaſed to remen ber what $alvianns hath ſaid viz. That ſume 
n his time were Chriſtians only in opprobriumw &- Contumelians 
oo inſuch ſence the Detendent may perhaps pro- 
fels himſelf a Proteſtant, bur to proceed I muſt te!l you how 
te advanced from deFgn to ende4vour, and from endeavour t9 
at the greateſt vi lation and injury upon my Client, that ſhe 
vs capable of receiving.( tor the geateſt torments that Tys 
tnts have invented, or Martyrs iufier'd.are nut to be compared 
Whthe Violation of Virginity firſt of ali therefore by aſlye and 

B 2 crafty 
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crafty inſiauation, he winds himſelf into a familiar, though 
ſecret Acquaintance with her Maid whom then ſhe took to he 
a plain faithful and obſequious ſervant, but afterwards in the 
event, proved a ci,ce. Medea, a Sphinx, a meer ſhop of ſubs 
tlittes, 4 prattized Medianera or inſtrument in abomination « he 
proceeds {ov far as to Bribe this Maids good will to the favour: 
ing of hs luit in the betraying of her Miſtriſs, and draws het 
ſo far along with him, as that ſhe had at !ength not only a fin 
ger in his Plott, but was a!ſo ingaged therein up to the El. 
bowes 5 and with as much endeavour as ſecrecy, induſtriouſly 
ſerved his deſign, which was then as much hidden from the 
Plaintiffs cbſervation,as ts the middle of a right line from cur 
light when the raye of Viſion falls upon the Extenſion, accord: 
ing to the diffinition of a right line thus given in the Perſiar 
Language by Machmad S$hab Cholgi 20 v0 naas Sana 7 
W2 Y8yy RIB M1 TM IR vr "IX RYVR LN! [x 
and after they had a long time wrought 10 the Vaults of darks 
neſs, they contrive by a fraudu'cnt abduction to deliver 
her to the diſpoſal of his force and Violence, the Maid there. 
fore pretends an importunat invitation from her {iſter to ſupp 
at her houſe in New-ſtrect, as a Skrecn tO the private delign 
of her abduction : ny Clicnt was at firſt very backward in her 
Inclination to go thither, yet at length through much per 
ſwaſion ſhe condiſcended tothat, which, ſv great an 1wportu 
nity had urged her to, and promiſed to-'go 5 Whereupona 
Coach was prepared, and thither ſhe went, where without 
the leaſt ſhadow of ſuſpition, ſhe was entertain'd until| about 
eight of the clock at night, and then as well out of her own t- 
clination, as out cf adelire to conform to her Parents will, 
who could not endure her being cut late, (he was deſirous to 
repair homewards & betakes her ſelf to her Coach, which be- 
ing put into motion( as ſhe thought home ward ) ſhe fell occa- 


fiogally into earneſtneſs of diſcourſe with her Maid, win 
| . 
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V 
together with the darkneſs of the night ſo ſurpriſed her animad« 
rertency of the way, that ſhe never doubted whether ſhe was 
going, until} at laſt, hearing ſome noyſe ſhe put her head out 
of the Coach, and then though the night was mantled in much 
darkneſs, ſhe diſcovered that ſhe was carried beyond Lt. Coll. 
Fernlzes h uſe in St. Cavans-ſtreet, & there belett with an armed 
Troop or Squadron of Horle conſiſting of ab-ut eight Horſe- 
men, who ſeemed to be as void of reaſon as they were predi- 
gall of words, which together withtheir rude compultion yſed 


1n hurrying on the Coach- man intimating their intent on to car- 
ry ver away by firce bdides this The obſerved then in the 


Carriage of her Maid more then 
TNF; and ore. ver the a 
thcTame fImc rrerrour 


of the Defendent who at 


: ions of horrour into her 

c ' ; hereupcn cold fear ſeized the blood 1n her 
yes; and Hudled together her thoughts and ſpirits in ſuch a 
confuſed amazement, as that (ſhe loſt the ſuccours of her uſu- 
al reaſk\n, and knew nit well what reſolution to take, then 
thinking it tco Inſignificant an 1.tterance cf her grief, to exs 
preſs it only in the con wen evidence of tears cr toligh out 
the ſerce thereof with a moderate, Woe is me | ſhe according 
to the ſharpneſs of her Keſentments cryed out with the utmoſt 
extent of a yoaring exclamaticn, imploring aid and pity, but 
they who would not hear her with patience, ner anſwer her 
vithreſpe&, like the b'oody facrificers of their Ch.1drento 
Wlech in the fire, drowned her lamentations with the great- 
eſt ſhouts and moſt obſtreperous noyſes they could make, leaſt 
ter complaints being underſtood, ſhe ſhould be reſcued. I 
kave you therefire to imagin what ſtrar ge impreſſions were 
tow begotten in this weak and timcrous young Woman, at- 
frghted with the dreadful face of a preſent cunfufion, and 
the fore imagin'd forms of futurein crealing troubles, whileſt 


they 


of the angry Caverns of his Pu- | 
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they with their Menacing incitations adding ſpeed untothy 
C oach. mans pace, every ſtep of her rapid progrels repreſeat 
ed new horrours to her imagination, inſomuch that ſhe bei 

new carried beyond hope of ſuccour from the Town, and de. 
ſtitute cf all affiſtance that could Miniſter defence or reſcue 
unto her in the Countrey 3 And there being then, no hope 
ct eſcape to any Sanftuary, ſhe being guarded as ſtrictly by 
theſe Ruftians as was the Holy Sepulcher by the Phariſies : She 
was tranſported out of her ſenſes into a deep ſoon, but 
ſhortly after 1£turn'ng out of that Extaſie, ſhe Meditated deeply 
with her new recollected ſenſes, which adviſed her to fortjfe 
her tantivg re{olution, and rather to make uſe of the force of 
reaſon then the Vehemer.cy of paſſiicn3 and thereupcn ſhe chanps 
ed her angry and loud Exclamations, into ſoft & mild perſivs 
fions,hopeing thereby to a'ter the byas of cheir rigid Inclination 
into a Ci mp-\[i nat ſence cf her ſufferings, and certainly hid 
vot their conſc ences been ſeared with the hotteſt Iron in the 
Devils forge they would have been toucht with a ſence of her 
g11.f, which would have wrung tcars out of a Marble ſtatute, 
but alas her f(: {tneſs of {peech ſerved but as a burning Glaſs to 
inflame tl e paſſions of ſome cf them and the C frneſs of her 
wo ds where they moſt prevaii'd . Were applyed 4s Water 
caſt upon a Smiths forge, which makes it burn inward with 
more intenſi n tor atime, but afterwar. s break out With a 
greater efffamation, ſhe then f und the Arabian ſaying true 
which ſounds thus 5$Ux2 »p=r-22 Dr w7>noR 189 te Vit 
Whcre power is wanting endeavour is vain ſhe therefore 
remains groaning under the deplorab'e increaſe of her miſe 
rics whilſt they in a1ude and unmercifu'l courage, force the 
Coach man to incite his Horſes to a ſwiftter courſe ; by this 
time darkneſs had muffled vp the face of the world ina 
hicd: f obſcurity as dark as Pitch, ſhe being then only hap- 
py in not being ble to difccrn the Defendent, but much more 
nohavypy n wan! ng !1ght huw toavuld him, ſhe then " 
the 
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the throwing of her ſelf twice or thrice out of the Coach, 
ether to end her grief with her life, or to eſcape by the obſcu- 
rity of the night, but (till (he was prevented by the ftrifneſs 
of the guard they held over her, wherefore being now cons 
ſtrained to obey the overruling force of a violent and invinci- 
bleneceſſity,ſhe muſt fit (till in the Coach melting her thoughts 
into the bitter Juice of tears, as if ſhe had bin of the Hyades 
who wept themſeives to death, and as every ſtep of her rapid 
courſe was a variationof her wifery, fo fometimes ſhe implores 
pity from them, and ſometimes {he ctyes aloud for help from the 
Countrey, until at laſt in the ſwift courſe of ſo great a vio+ 
lence ſhe was drawn beyound the condudtt of her own inclinati- 
ons, ſo farr aimo(t as the Bridg of Donogh-brook, where they 
forc't her out of the Coach with intent to put her beh'nd one 
of the Horſe-men, but then, ſhe being tranſported beyond her 
ordinary temper by ſo juſt a cauſe ct Indignation, and being 
prepared to run through all accidents of fcrtune, and deſirous 
rather to precipitat her ſelf into a neeter and more certain 
danger of death in reſiſtance, then to be carried away further 
Into their mercileſs' power, ſhe managed that reliques of her 
remaining ſtrength to the utmoſt of reliſtance, and though 
winter had then caſt its cold influence in great extremity on 
the earth, ſhe caſt her ſelf into the deep and miery Highway 
where the remain'd ſo long kneeling in the myreas if her knees 
tad bin rooted in that polture, and ſtrug/ed with them in that 
place, even to the Laceration and tearing of her Cloathes and 
the loſs of ſuch Ornaments as ſhe carried about her, all which 
time ſhe did with a loud and fhrill voice repreſent unto the 
firighted Neighbours the (ad accents of her oppreſled heart, 
apreſfing its ſelf in ſighs groans and moſt lamentable out- 
cries, proclaiming her proteltations to the world againſt her go- 
"9 along with them, or ever toconſent to marry the Defen- 


ſed ſola erat in-agro, Clamavit, &- nullm affuit qui liberaret 
cam, 
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ear, at length they perſwaded her to a belief of that which 
they confirm'd with many oaths, which was their promiſe to 
bring her immediatiy to Dublin in caſe ſhe wou'd afterwar 
permit the Defendent to addreſs himſelf ui.to her, and ſhe 
being then tyred even to the loſs of breath and unable to nuke 
any turther conſiderable reſittance, told them that cn the ters 
c ffered, ſhe would admit of his addrefles in Dwblix, whereup- 
on ſhe was put behind one of the Huricinen, but as ſoc n as the 
was mm unted on horſeback ſhe tound cleerly that all promiſes 
though confirm'd by oath ſtood for Cyphets in their accon pts 
for ſhe was immediatly tycd with Tenacrons knets of ftrong [i 
g4ments to one of the moſt Churiith and woſt Robuſtious 
Horſemen among(t them, who with the reſt of that- Rude 
Company, carried her away all that night, when according to 
thei irregular revo utions, of their {iﬀndry paſhons, and the va- 
ricty of her interchangeable misfortunes, {umetimes a diſturbd 
Imagiration ſtopt the paflages ct her ſpeech, and fomet'mes 
new and ſharp reſentments gave her a yoice to cry out, at 
Iength that no parcel of Calamity might be wanting to increaſe 
her miſe: y, they declining the high-ways as Heralds do in 1tah, 
bring her though the folitudes of a Countrey fo 1uinous and 
deſolate, ſo void of incloſures and habitati:'ns and ſounfres 
quented that the h'gh« ways were not diſtinguiſhable from the 
reſt of the land. not improper!y reſembling the Arabian deſerts, 
where the Caravan Pilgrims from Damaſcus to Mecca hind 0 
their way by the compals and -Starrs: at laſt when ſhe might 
have grown into ſuine doubt of the School-mens doctrine, 
de nemine deſperandum in viz, almoſt ſtarved with hunger and 
co'd, (he arrived at a C ttage about rwenty miles from the 
City, where being taken fron: her horfe, a molt every limb of 
her as it were complying w th the unw:}ingnels of her mind, 
wanted ſence and motion ts carry her into the hi uſe, lo that 


they rather out of neceſſity then an oflic.ous civility ag 
er 
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ter into that diſmal! Pegl;arells or Cottage, where , as befores. 


every ſtepp of her wandring abduftion was but a variation of 
ter unhappineſs 3 ſo now every minute of her abode in one 
place,is to produce, if not more, at leaſt greater misfortunes; for 
lureing his Commoration in this place , ſhe is encounter'd with 
receſlities as well as force,and iuward perplexitics of minde, as 
gellas outward inconveniencies of body , in relation whereof 
| (ball be brief, leaſt they prove as troubleſume to you as they 
were greivous to her3 For I amaſlured that neither you nor 


this auditory could eaſily ſwallow the tediousneſs of my dif- _ 
courſe ſhould I handle all at length, for Tong dilcourles wil not 


ke received by them To ca(il -women [wallow down 
nor would they a! be as eaſily credited by a ty- 
tory , for they are indeed much like the Cloyſters of 
the Temple wherecf a Greek Author ſaith thus 


« cafr74 Thi ih Soma Cory eanphetet Grert Tor wruxuiniy ik 
$ incredible to thoſe who ſaw chem not , as they were an 
wazement to thoſe who did but much more to the aflited ſufs 
krer whoſe abode in that place was like that of Purgatory 
where durante Commoratione there is nothing but torture and 
torment, for here ſhe did not only ſuffer under a totall disfurs 
nſhment of all accomodations fitting for a perſon of her quali- 
9,28 want of competent fire to oppoſe the rigid ſeaſon of the 
jear, foud to uphold her , and convenient bedding to repoſe 
ter ſelfeon,, but alſo ſhe was Moleſted with terrours of death 
nd other horrible affrightments , but theſe were nothing in 
rlpet , of what ſbe firſt ſuſpeRed in the agitation of her minde 
nd afterwards found too true in the event, for not cnly the 
ar of preſerving her Virginity pierced her Brain, but alſo the 
ku of looſing it transfixt her heart , but what was worſt of 
Us yet tobe ſpoken off whereunto | ſhall diſcend by degrees, 
that you will pardon my Language, if it chance to be 
inthe repreſentation of ſo foul a fa& for as it will not 
C become 


( 20 ) 
become me to adulterat truth in the deſcription of a rape; 
ſo I njuſt not Mutilat my Clients cauſe in cutting off any t 
that 1s eſſentially requiſite yet it ſhall not be ſaid of me as ity 
ſaid of Zazins, Verbis inquinalis ſtenificantibus tamen nteba 
noe, Þ (hall rather decline propiety of terms in repreſentation 
of obſcene aCtions for they are in ſome ſort like the verity of 
faith:vhich as ATiſtadorenſis obſernes, auttores melins exPrimunt 
per vocem non ſignificatinam quam per vocert ſignificatinam, it 
the fir(t entrance into the houſe {he found the now Defender 
in a feveriſh fervour of minde, as ſullen as a Bull-finch, and 1; 
furly as a Lyon , evaporating like Fiza or Mongibelo out 
his inflamed bowels thediſcontented paſſions of his diſappont 
ed ambition , ſhortly after his countenace and undecent gr 
ſtures did interpret his defign to violate her Virgin Modeſty, 
which more cicarly after appeared , by the mvre expreſs ev 
plication «cf his words, ſoliciting her to unchaſt imbrace; 
whereby ſhe fearcd, that he having gon ſo far, would not finds 
reſt but in extreams, thetore her Caution put a (tri watch on 
his behaviour all that day having as great a regard to every 
of his motions as Aſtrologers have to the Planer Dominant, and 
and when night began to wrapp them in darknels from the eye 
ofthe world , ſhe being more willing to prevent raviſhingby 
Death then to ſurvive raviſht , and being as fearfu] that her 
weakned body had not ſufficient power to reſiſt , as ſhe was 
ſured ſhe'had nut patience to indure the dishonour of a rape, 
ſhereſbv}ved to be her own Executioner, chooſing rather tocalt 
her ſelf headlong, into the d1rk-Dungeon of the Grave, then 
fo ſubmit ,” asa tame” ſacrifice'to his luſt: wherefore ſhe made 
a'ſhift to convey ihto the'ftraw that was affign'd unto her for 
her bed,a SWord,with' intention either to diſtroy him or her ſel 
in caſe heſhonld dangerouſly attemmpt her Chaſtity, | 
Obſerve Tbeſeech you; Joſeph did leave his cloak behind hm 


C in a ſtrampets haad, rather then he would yicld to het lewt 
intice 


OO ASS Þ@@xc oea.. EEE. os reed a 


(C21 ) 

nticements, Lucretia ſuffered Raviſhment, and afterwards be- 
came her own Executioner, but this grand exemplar and ſub. 
lime patern of Chaſtity , whoſe fear did produce effects of 
courage, being as willing to part with her life, as Joſeph was to 
forſake his Garment,to preſerve her Chaſtity, the richeſt Jewel 
of the female ſex, did fo farr exceed Lucretia the wonder of 
Roman Chaſtity, that ſhe did net onely chooſe freely to give 
up her life, by a Noble Anticipaticn, to preyent that miſchief 
which Lacretia ſurvived, but alſo would rather have expired in 
2 generous refiſtance then ſuffer the hazard of a diſgracefull 
Succubition and Compreſſion, I am not willing to arreſt your 
attenticn with any long diſcourſe foraign to a bare Narrative 
of the matter of Fact, yet bet re | proceed further therein I 
ſhall begg leave to inte1poſe a ſhort parenthelis in juſtification 
of the Ladies intention 1a particular, anc] of their praftice who 
have haſtened their cwn death, to prevent the intollerable dif- 
erace of Raviſhment, hcopeing it will not be accounted a trous 
bleſome or uſeleſs digreſſion, 

[ ſhall therefore in a word or two humbly offer to your ju- 
dicious cenſure, what I conceive 1s at this time ſuitable to that 
ſubje, and may ſerve for the future to conduct the conſcience 
in any caſe where perſons ſhall be reduced to the deplorable 
ceftion, cf ſuffering Raviſhment, or of laying violent hands 
on themſelves. 

I know that the learned Taylor Jate Lord Biſhop of Down, 
in his caſes of Conſcience doth ſo much cry down avoluntary 
ding to preſervechaſt'ty, that he ſaith it is n-» other thing then 
tO fin to avo'd fin, which he compares to Fanning his cale ot 
tear, 


Atortiſq timorem, 


Morte fugant ultroque vocant venientia fata- 
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and making uſe «f theſe words of St. Chriſoftoms y 
leap into the Sea for fear of Ship wrack, ans to dye befor 
th: wound 1s grven, he at laſt c.ncludes in this compariſon tha 
to do vioence tv our body to preſcrveir chaſte is asthe OUrning 
of a Temp'e to prevent its being profaned , he might have ex. 
preſſed hunſelf as elegantly 1a the words of the now Log 
Archbilbop ot Canterbury in anuther calc, if he had reſemb\y 
ſuch an aCt by the ſtarting horſe, that to (hun a ſhadow lept intg 
a precipice. I know alſo that St. Hierome on theſe W.rd, 
Jonas. i. Mittite me in Mare exprelteth himſelf thus much infy 
vour ofthat learned B.{hops opinion,ner eſt noſtrum, mortem ar. 
pereſed illatam ab aliis acciperegunde &- iu Perſecutionibns noulicy 
propria manu perire, that is to ſay, we muſt not ſnatch dex 
with our own hands, but receive it when it is impos'd by other, 
and therefore in pe;iſecutions we muſt not dye by our own 
hands, ſo much St. Hierome in defence of the Biſhop. 

[ cannot Tuſtite the Ladies intention but in oppoſing the 
Biſhops opinion, and by anſwering the allegation of St. Hierom, 
which ſeems in the ſound of vvyords to make fo much for him, 

To anſvver therefore the allegation out of St. Hierow: is1 
thing that vvill eaſily be done, for the limitation of his-yvords 
by an exceptive clauſe immed'atiy ſubjoyned to vvhat is a!ledg: 
ed, viz, ror licet propria perire manu running in theſe. precize 
terms viz, abſque eo ubi Caſtitas periclitatur, brings St. Hierom: 
10 my (ide, and declares him oppolite to the Biſhop, and there- 
tore if the judgment of that ancient and. moſt learned Father, 
be as —_— a teſtimony to Truth as the opinion of the Bi 
ſhcp3l need ſay no more to bring both Scales at leaſt to a Con 
!rapeſo Cr £quilibriumz but to vveigh downthe ſame vvith more 
prellure of argument on cur fide, I ſhall caſt in a ſoprapeſs 
compacted of Law , illuſtrious examples and due applauſe of 
thoſe who in ſuch ſtreights have haſtned their death. 


The. 
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The Law is c'early expreiled in the Words of Paulus libro 
andecimo recited in the F.-£ 4 quidem, C3 quod ſe dederit , 
where the ſubjet being violation of Chalticy , It1s laid, wirzs 
bunis iſte metus Major quam mortis eſſe debeat. i. e, he that tears 
o loole h's Chaſtity , fears more Juitly then. he who fears the 
loſs of life. 

Asfor preſidents [ ſhall nt b.ing into example thoſe w'o 
{x leſs cauſes haſtaed their deaths , as the Priſoner of whom 
Senecateils us that being tube expoſed to wild Beaſts in theThe- 
atre , he br. ke his neck in the {ponde's of the Wheele where- 
with he was drawn 5 nor Sampſon Saul or Razis3 who .are 
uſually alledged as common Vouchersto p;ove that a man may 
haſten his ovvn death» 

Be p'eaſed to recal into your Memory that vvhich Biſhop 
Tajlor if he vvere alive could not deny 5 That vvhen the 
Myſcovites , broke into Livonia, and in their ſacking, of the 
City Fender uſed all manner of Cruelties,and Barbarous imma 
tities to Men and Women, filling all the ſtreets and houſes 
with blood and Luſt , a great many of the Citizens then run- 
ning to the Caſtle , blevv up themſelves vvith their Wives 
ad Children to prevent thoſe horrours and flamesof luſt,which 
they abhorred more then death. 

[ am ſure you cannot forget the example of Pelagia mentioned 
by St. Chryſoſtome,vvhich comes home to our cale.Pelagia virgo 

indecim annos nata ſponte ſibi neceus maturavit , parata quideve 
rat ad Cruciatus tormentaq, & omne ſuppliciorum genus perferen- 
an , ſed metuebat ne virgivinatis Coronam perderet, i. e. Shc 
being a Virgin of fifteen years of age, of her ovvn accord (hc 
aſtned death to her ſelf, ſhe vvas indeed ready to have ſut- 
kred all forts of moſt exquiſite- Forments, but ſhe vvould 
tt looſe the Crovvn of her Virginity. 

$ much may ſerve for the Legality and illuſtrious Exams 
wk, of -haſteniog Death to prevent Violation of Chaſtity... 
[ 
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[ ſhall now make it appear that it is not only layyfull and ”" 
cording to good examples , but a fo juſt and very comments. 
>e from the further diſcuurſe of St, Chry/oſtome on that on, 
on, hence you may perceive faith he, that the luſt of wicked 
Hangmen ſtruck fear into Pelagia > and theretcre from theirin 
:1urious Juſt the Ma'den removed and ſnatcht her lelf, having 
had a juſt cauſe by her Voluntary death to prevent ſo great an 
injury , as the loſs of her Viiginity : it 1s allo reported by 
Laurentizs Muller that the Act of the ftorementioned Ling 
nians Who halted their own deaths to eſcape the luf 
of the Muſcovites , was by the relt «t - their Countrymen, 
and even by the Muſcovites themlelves reputed Excellent and 
admirable , and Biſhop Taylor himſeit contetleth that the Aw 
thority of the book MacabeesCommends with great applauſethe 
of Razia as glonous and great. 

[ having thus ſhewed y« u that the preſervation of Cluſtity 
by Voluntary death may be juſtihed by Law practiſed by Saints, 
& commended by great gocd & wiſe men; I ſha] now cnly ob- 
ſerve unto you that the laſt Conſideration which is cons 
mendation of good holy and learned men , is the prime Argu- 
ment which the ſame Biſhop uſeth to legitimate the Stratagem 
of a lye , or the prevaricateing with a ſullen truth , to ſave 
a mans life , in his caſes cf Con'cience hb. 3. cap. 2. n, 10, 

And now I amto return frum this digreftion into the dirett 
path of proſecuting my Narrative in which I'may novv juſtly 
te!l you that her intention. had undoubtedly ſucceeded inex 
ecution had not her treacherous Maid novv apperaing anexerct 
led Agent in the affaires of abc mination p1rivi.y tooke avyay 
the ſvvord vyhich vvas ſheathed above the hilt in the Strarr, 
vyhereby ſhe became diſfabled*to offend him or defend” herfelt. 
I obſerve that the Auditory'ts already tranſported into 2dmin 
tion, but Iſhall ſay as did Charickiz in Heltodora »- wn gertge bum 
j,e, Do ye vvonder at thele 
things 
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things? there are yet greater which, Tam fo relate ; Aﬀer this , 
ſhe bing. much waſted by the abundant ſhedding of tears 
which ome Philoſophers tearm the ſweat of an aMicted heart, 
and the exccſhve decay of her ſpirits by long wakeing , and 
relying upon the ſworn proniife of hex Maids watchfulneſs, and 
the preſuined huinanity of the Faimily',” ſhe compoſed her ſelf 
0a poſture of ret, but alas the fleep of Condemned Crimi? 
walls, and of wowen begirt with a ſtreight Seige by a Barbarous 
Enemy was not more d.(turbd then hers, for that which ſhould 
have afforded licric{t to the reparation of her ſtreogth, ſerv- 
ed only to _pffiaght her imagiuation: untill. at laſt in reality ſhe 
found her [elf ſurprized by a Barbarous attempt of the Defene 
dent to ravzſh her z the then in that Confli & ſought for the 
Inſtrument of DEath inthe Stray , but found quickly thatit 
was ſybtraſted by her Maid , {he was then plunged into a moſt 
delperat perplexity of mind, which fiad been. cnough to have 
fxallowed 2 hopes of help had not her Vigorcus reluctancy 
been ſeconged with an accident which hapned at that very time, 
which was a ſuddain ra ivg fire that took hold on the Thatch 
of the houſe, T hough Pe then eſcaped the danger by quench- 
ing the Luxuriant heate of h's imodeſt deſires per jgnis appoſiti- 
onem yet you way well unagin what direfull impreſſions of fear 
and horrour , were begotten in; the timorous minde of this diſs 
tredſed Lady , for then ihe wiiht that the happie accident which 
had put fire to the h uſe , had alſo put her adverſary into a 
flameing combuſtion: or tkat by a ſuddain incineration it had 
reduced her into Aſhes, When the flame ceaſed , and her affii- 
ed minde remained under the tcrrour of theſe imaginations, her 
Treacherous Maid faced with the Vizar of a ſmiling countenance 
perlwaded her again to repair unto her reſt , aſſuring her 
that ſhe would Iyc by her, and with her vigilancy and aili- 
ſtance would fecuie her from the violence of the Defendent. 
whezefore being ready to faint in he! ſpirits for want of ſl:ep 
| fe 
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the ſuffered her ſelfe to bel led to a to that which 
ſhe perceiyed unrefiſtably ſeizing upon her , but the Maid 
which ſhould have been her preſervation proved her deſtryti. 
on , inſfomuch that it was then with her as it was once with 
the Jews in the Siege of Jeruſalem according to the words cf : 
Perſtan Author , Ti 2 3772 2D 3NA)) J87y ROM 
remedium vite cauſa mortis erat they both therefore lye 
upon the Bed of Straw, and after a while , the Maid moſt 
traiterouſly withdraws her (elf after the manner of Pjantoxe 
which is partire ſenza licenza e abandonare un amtico, to part 
without takeing leavez and like a thorough paced Beal: in 
iniquity yeilds her place to thelibidinous Deftendent: who ſur 
rized the perſcn of my ſlumbring Client with all endeaycur 
» could ul. to deprive her of her pretious Virginity ſhe then 4- 
wakned rather to an amazement then. out of Sleep reliſted him 
with the greateſt oppoſition ſhe could make, crying out for af 
ſiſtance, whillt her Maid behaved her ſelf as an uncouncein'd 
perſon,as it ſhe had been one of the Daughters of Martinus Ame: 
lins or of the Family of the Achtsniets the people of the houſe 
terrified by ſogreat a force as was then over them , gavenoe 
help to her; but rather witha Cowardly filence ſeemed to ap- 
prove that villanous fa& 3 which otherwiſe I believe in cum- 
mon Charity they would have loudly declaim'd againſt , dure 
ing wh'ch tine alſo his accurſed Complices not only encour- 
aged him in the purſuit of his luſt by polluted diſcourles, more 
loathſom then the ſulphurious evaporations of Hell , uſeing 
ſuch words as might have moved Lucretia Portia Or Penelope 
to Luxury,but alſo helpt him & diſabled her in ſuch Batrbarous 
manner as that I may modeſtly expreſs my ſelf only in the words 
of Hydaſþes to Claricleja dicere now poſſum ceternm vobis relinguo 
Conſideransum,at laſt having benum'd her Senſes with the bruil 
'0g cf all her limbs as if he had been of the opinion which was 
attacqued 
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ved to an eminent Perſon yet liveing by a Curteſan of 
honour in Rome, called Nina Barcarola who not being ſo curtes 
ous to that Perſon as to others , he caus'd her to be pub- 
liquely whipt in Rome, whereupon ſhe writ a letter unto him 
ſtting forth that the reaſon of his ſeverity to her, was, that he 
night take the more delight in her , for as much as Carne 
kttuta was pir ſaporita fleſh that was beaten was moſt ſavory. 


Now the two Combatants as it were intangled in a Cloſe , | 
ſhe was overmatcht by the prevalent force of his Luſt 3 which | 


vern'd the funQions of his Libidinous limbs , and he like a | 
(iffned pillar tooke ſuch advantage of her imbecillity , that | 
breaking the Seal of her ſecrets he blaſted the verdent Laws 
xl of her Virginity by Carnal knowledge of her , in which a& 
git was ſaid of Lewis the 12th of France his ating with 
his Queen , he did rather poſleſs then enioy her, for I am} 
moſt Confident upon the Credit of her own relation and other 
nducements of belief, that She tooke no more pleaſure in | 
that Compreſſion and Coniungment , then a touthleſs Old 
woman would have done in chewing an hard cruſt, Manycir- 
camſtances of this fuul faft I am forced to put into cblivion 
for want cf tearms to expreſs them and my werds faile me 
&l want expreſſion to ſet forth her reſentments of them, yet it is 
ealy.for you to conceive in what manner ſhe Jamented the rigour 
of her misfortunes reflecting as well on the ſhame of her living 
friends as on the memory oft thoſe deceaſed; for as St. Hierone 
lad of Nepotianus., © Felix Nepotianus qui hec non videt , (o 
may ſhe ſay cf her gocd Mother and her Honourable Grand- 
ther lately decealed, whoſe memory remains ard will alwaies 
be preſerved in honour ,that they were ſeaſonably taken off the 
tage of this world before this miſery might have befallen 
them, for undoubtedly they would have ſhrunk into horrous 
0 have ſeen this day, 
The matter is not yet ended , much is reſerued for the 
k D latter 
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latter Scene of this —_ Tragedie , for the Complice o 
the Defendent do now boiſterouſly endeavour to perſwade he 
that the only means to remedy this Blemiſh and tO Tepair th 
ruins of her Fame , was to juyne the Ordinance of God toh 
foul a fact and to marry with the Defendentz but ſhe though in 
the depth of her perplexities was judiciuſly convinct tht 
to have married him afterwards , was, but to turn a 
wound into a Fiſtula or an Exulreration , and therefore pro 
teſted againſt 1t with'as great deteltation as ſhe could expref 
whilſt the Defendent ſeem'd rather to boaſt of, then to blu 
at ſo toul a fact, 
You are now inform'd of a rape fo Barbarous,fo prodigions,that 
if it were poſſible to colle& the voices of all Nations together, 
the Defendent would be Condemned by the ſuffrages of al 
mankind, unleſs the Enormonſneſs of the fat might authorik 
his Crime, or he might be made innocent , by the Circus 
ſtances that did mainly aggravarteit 3 or unleſs his force were 
as able to abrogate as to break the Law: for of all vices apper 
taining t cthe Fleſh ſaith Ottaniano Zuccaro , non 6 niſſuno vitie 
che con eſſo ſeco porti pin pnzzolente infamia. * 

| am now to informe you that the Defendent at laſt thinks 
it neceſlary to oveiſpred with forged pretences , the broad 
face of ſo great a Crime , and therefore he would palliat the 
rape under the co'our of Marriage with the A@rix. Nov 
#tus conſecrated himſelf a Biſhop, and the Defendent might # 
well have Married himſelf, if Coniugall relations might hare 
been made up -+.« but that would not ſerve his turn, he 
wants two things , firſt of all the conſent of my Client,ſecond)y 
Celebration of Marriage: the firſt he endeavoured , but foundit 
too difficult to obtain , the latter he thought eaſte to Compal 
by a forged Licence , he therefore inthe firſt place applyes hin 
{e;fe to her by all Arguments he could take from the or 


and known topicks of perſwaſion to gaine her Conſent, but ſte 
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refulng Complyance , he caſt a difmall Frown on his Counte- 
gance and in moſt furious accents of ſpeech menaced her , fome- 
times to fend her to Gel/mzy , and ſomtimes threatned 
her with expatriation , telling her that he would immediat|y 
ſnd her into France by a Ship thenin her view , which he pre- 
tended he had prepared for that purpoſe, all this did not pre- 
niltherefore he reſorts to his inſtrument of force that zxcutiendo 
timerew , he might at leaſt ſcrew her up ad conſenſum non con- 
trudifionis,& prevails by what means I am unwilling toinſtance 
in, with a Prieſt, to attempt Marrying of them ,. in 
xronouncing ſome words of the Office of Matrimony, which he 
dd utter,notwithſtanding that ſhe had by many abſolute words 
ad expreſs and infallible ſignes (* and in particular as you have 
teard by throwing with contempt the ring forceably pia- 
«d on her finger into the chimny ) made ſufficient indications 
o her diſſent , even then when the Frowns of many angry and 
nenaceing foreheads would have reſtrain'd her from the free+ 
&m of a plenary ContradiFion. The matter being thus done, 
beknew well enough that it was not the looſing of Virginity 
but conjugal aliyance that made a Marryage:for it 1s a rule of law 
that awptias 20m concubitus ſed conſenſus facit, he was alſo ſut- 
keetly per(waded that the words of a Prieſt do not operat any 
thiag as to the Celebration of Marriage without the lawful 
wnſentand mutual! union of wills, and that the Prieſt 
wld dono mc.re without he conſent inthis caſc then if Pocio® 
wh had ated the part of a Prieſt, yet he being defirous as 1 
lid before to Cover his offence, and perhaps ſtirred up ſome 
matby his diſappointed patlion, to curfult with malice that 
reſtleſs Hag and Mother of calumny , he endeavours by pub- 
ie impreſſions of Ca'uinnions jatitations , at ſeyeral times 
adin ſundry places to make the world believe that ſhe was 
awful Wife, and to mfinuate it vvith the gieater veriſs- 
Witzde into the beleet of the populareſe he cauled ſevera! let 
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ters to be vvritten intimateing a pretended Marriage, -at uf 
he brings her to the Tcvvn poorer then a Carthuſian and lea, 
er then a Romiſh lent,vvith intention to keep her ſecretly within 
his poyver untill he might aſſure himſelf of her affeRion, butx 
her firſt entrance into the Tovvn ſhe vvas by Gods provideng 
ſo happle asto meet a friend of hets, by vvhoſe happie afliſtanc 
and the Lord of Arans favour and prudence ſhe vvas immedit: 
reſtored to liberty , and then ſhe began to aft her Part, libri 
habenis , and in the firſt place the ſame day ſhe came to Town 
maks a proteſtation againſt the force and Injuries offered he 
in A#thentique forme ot Lavy , which as it was not poſliblet 
do it ſooner, ſo the cold not well have delayed it longer. 

Sir: I know that Calumny is lefs regarded ſince it becane 
ſo commonly interwoven in the dialect of theſe times, and that 
it was never very operative with wiſe men, where it wasnd 
accompanied with an opinion of ſincerity in the Author, and 
I likewiſe know that this Calumny of jatitation of Marryag 
with my Client, t> but a lying imputation proceeding fromth: 
diſappointed ambition of him, who is but a profligat perſu, 
whoſe breath is ſufhcient almoſt to infett the aire and ſtayn the 
glory of the ſtars , yet my Client ſeeming thereby to be ſully 
ed in her Credit,which touchesher in in the tendereſt and mol 
inward part of her concernment,and being as unw:l.ing to col 
ceal her misfortune as ſhe was unable to lye under the 1mputs 
tion of ſo foul a Calumny in this Age, wherein molt cares ares 
Credulous as his tongue is licentious , app!yes her lt 
to this hunourable Court , as the proper and free {treaminy 
Fountain of Tuſtice , wherein ſhe now caſts her ſelf to waſhol! 
the (tains of her wounded reputation, and hopes that the De 
fendent being overwhelm'd at laſt under the burthen of 3 
Crimes will find the Cataſtrophe of his pretenſions part!) ” 
the doom of this Court and partly in the juſt ſeverity of tas 
Common Law. " 
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Sir I have faithfully, Fs - = curiouſly guided you by 
the Torch of truth into the knowledge of the matter of fact, 
and in my relation thereof 1 am confident that I have not abus 
ſd any thing but your patience, with which alſo I have come 
plyed, in the vmitting of many aggravations more then circum- 
ſantial againſt the Defendant, and though I ſhould now by a 
cleer ſhewing forth of evidence confirm every particular of 
what I have preſented unto you, yet to recompence in ſome 
ſort the length of my Narrative with the brevity of what 1am 
to ſpeake cf, we are reſolved to apply the evidence to no more 
points of controverſie then are abſolutely neceſlary to deter- 
mine the two great Articles viz, that there was not, nor could 
be any lawfu]l marriage contracted or celebrated between the 
Aﬀrix and the Defendant from the time of the 4-394 and 
abduCtion untill her reſtitution to liberty in regard of the force 
and fear which continued all that time upon her, and that he 
guilty of a ſcandalous jatitation of marriage for which he 
deſerves to be firſt chaſtiſed with the ſevereſt rodds of Eccle- 
laſtical diſcipline, and then to be tranſmitted a Comfeſtorio ec- 
ceſie ad pretorinm Regis. i, e. from the Court Chriſtian to the 
Kings Bench. 
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E have now reduced the matter of fad to its true 

ſpecies, and you may be pleaſed to obſerve, that we 

have proved with legal and ſufficient evidence fo 

much thereof in this cauſe as is requiſite to the founding of 

our intention, for we have eſtabliſhed beyond all contradiction 
the verity of the —_ particulars. 

Firſt the abduCtion of the Actrix by the Defendant and his 
complices vi arwat2 on the Twenty Seventh of Jannery 1668. 
2nd that the 4Grix or the vim paſſa from the time of that abs. 
duftion untill her reſtitution to liberty in this City, continued 
under the force & terrour of the Defendant and his complices. 

Secondly, T hat during the ccnatinuance of that force upon 
her, ſhe was mcſt barbaruuſly Raviſht by the Defendant. 

Thirdly, That immediatly upon her reſtitution to liberty 
ſhedid proteſt in due form of law againſt the ſaid force, and 
all Acts whatſoever done or ſuffered by her to her prejudice 
during that inter-ſpace cf time as invalid, and of no force to 
binde an oblig tion upon her. 

Fourthly, That the Defendant hath in a moſt vain glo1ious 
Jatitation boaſted that a marriage was Celebrated between 
lim and the ATrix during the time ſhe was under that force 
ad terrour. 

I ſhould now ſpeake to ſuch points of Law as are convenient 
to beapplyed and fitly adjuſted to the ſeveral matters of fat 
© proved; but in regard ſome circumſtances of what was 
ated during the force ſzems to reſt upon the Teſtimony of the 
4@rizs, | ſhall firſt cf all bring gcod Corroboration — 
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from undeniable Authorities of law, whereby it will] appex in 
viſibility that oiXober pudtprus her Own Tek. 
ony is ſufficient evidence in-that or the like caſes. ' My jy 
argument carries with it the weight of an undenyable Auths 
rity, which is the opinion of Hyppolitzs de Marſiliis a famoy 
Juriſt traFatu de fide juſſoribus p. 614. num. 178, who faith 4 

damno dato ſtatur ſacramento damnum paſſe. 

Secondly, I know that a fingle cpinion is uſually accomptsl 
but the ſuperficial glittering of a ſlight argument, I ſhall the 
fore add unto the former Authority the atteſtation of Paxy- 
mitan. extra de his que vi metuſue cauſa fiunt Cap. ult : whe 
we have theſe nana probata violentia res amiſſe probantur je 


juramentum, &* ſecuto petentis juramento fit condemmatio. 


Thirdly, 1 ſhall make uſc in the next place of the Authority 
of Chaſſanaus inhis commentaries in Conſuetudines Burgundit 
p+ 61. where he expreſly declares that 8tatur juranento Virgini 
contra deflorantem, which words are ſo appolite and compleat 
that they need no addition, and ſo evident as that they want 
no interpretation, 

Fourthly, I ſhall urge another Authority as cleer and as full 
as any of the former, but of more aſſured determination, and 
ſo powerfully convincing that there can be no evaſion from it 
and that is taken from the Sacred leaves of Holy writ, Dewtre 
womy the 22th andthe 24th where Grotins in his annotaticns 
referring to his book de jure Bells ac pacis lib. 24d. Cap. 1.12 
ſaith lex Hebrea puelle de vi illata in agro cred; vnlt. 

Fifthly, Though ſo cleer and full Authorities as I have pre 
miſed need not be ſupplyed by former preſidents or juſtifed 
by inſtances of former judicial deciſions z yet becauſe example 
are indeed the life and light of natural reaſon, and are the belt 
fortifications in all controverſies of this nature, I ſhall produce 
one or two preſidents, the firſt is the caſe of Biſhop Janwariw 
2. Q. 1, Cap. imprimis (.) Glorioſus, where Glorioſus Comitio 
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#8 ordered by decree, to reſtore and make recompence unto 


biſhop Jamvarivs, whatſoever he ſhould prove, by his own Oath, 
o have loſt or ſuffered whileſt he was under force and terrour, 
qicquid prediGus Epiſcopus per violentian atqz inſecutionem ipſe- 
v expendiſſe, vel dammum pertuliſſe, dato ſacramento firmave rit 
idew epiſcopo reſtituendum condenmetur, where you may obſerve 
the very Image of our caſe, for the vim paſſus is admitted to 
yove his wrong and intereſt meerly by his own Oath, and the 
reaſon is well rendred in the gloſs, hoc ideo eſt, quia res talis aliter 
wit probari, to the ſame purpoſe you may conſult the Code 
& fide inſlrumentorumt (.) ultima. 

Sixthly, Again you have another the like caſe among thoſe 
which are termed caſ#s lorgi Bernardi, extra de his que vi metus 
ſue cauſa finnt cap. ſuper eo,in theſe words, quidem dicebat ſe 
ſoliatum fuiſſe 4 quibuſdam adverſariis ſuis per violentiam, c on- 
wenit illos in judicio, lite conteſtati, probavit ſolummodo per propric 
wm juramentur, ſingula que amiſerat, ſed de vielentia ſibi illata, 
jrobavit per teſtes, & fic condenmnati fuernnt, and this condeme 
mation was afterwards confirmed in the decreta's by. Gregory 
the Ninth, I ſha'l add no more for proof of this point, for 
whatſoever is offered above the heaped meaſure of a plenary 
wrobation is to be eſteemed as no more then a learned extrava« 
rincie. 

$0 much for the cleering of our evidence, there is one thing 
norewhich I muſt offer to conſideration betore I proceed to 
themain deſciflory points of Law, and that 1s the juſtification 
if our proceedings. 

[know no objection of moment that can be raiſed againft 
tte regularity and ſufficiency of our proceedings in this cauſe, 
t to anſwer the greateſt Cavill that hath been made againſt 
5 muſt take notice of what Doctor French hath ſpoken 
wad litis ordinativa, I conceive it was a valt degeneration from 
ent and Canonical praftice, that he ſhould have had: admil- 
ſton 
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ſion to ſpeake in the behalf of the Defendant not onely po. 
nounced Contumacious, but alſo excommunicated if not out. 
lawed, I do not mention this ſo much by way of complaint, z 
to put you in mind of what he ſaid in a word or two, for 
though he ſpoke often yet he ſtarted but one objeQion, and 
that was onely to oppoſe the manner of our proceedings # 
gainſt the Defendant for that he was not perſonally cited, thi 
objefion he often retrived and as paſſionatly urged it againſt 
us, and no wonder, for it ſcem'd like S«mpſons lock wherein his 
whole ſtrength lay, it hath been formerly disſheveled, and it i 
now to be cutt off by a total abſciſfion, to the which end I ſhall 
bring it to the teſt of Law and reaſon. 

I ſhall never oppoſe any thing which I think is true, and 
therefore I muſt not deny ſo refulgent a truth as is the neceb 
ſity of a Citation 1n ail judiciary proceedings at leaſt between 
party and party, which is not onely founded in the law of nz 
ture,but alſo by all other lawes owned and approved of 
fundamentum juditii, for which reaſon the Clementine Paſtoral 
de ſententia &* re judicata declaies in the caſe between Henry 
the Emperour and Robert King of Sicilia that ſententia dic) 
non merxit que a judice in abſent em nec citatum legitim?, ac ina 
ditum, & per conſequens indefenſum lata fit, which doGrine is 
alſo molt cleerly expiefled 33. 92. cap. ſecularis & 36. 96. 
pite ernltorum. 

But whether a perſonal Citation be neceſſary in all caſes of 
particularly in this, is the queſtion, for reſolutton whereof i 
the negative, I might urge the indulgence of the law 5#«« 1; 
F- de Excuſationibus made by Antonims Auguitings, which gives 
way to Cite perſons » *r+ ©4:0o7:3 » 74 hc wihites Perſonaliter nt 
domi ſug, which is as we ule to lay perſonally or by a oi 
© modis. '- 

It is apparent upon inſpeCtion into this law that Ido not ml! 

a'ledge the words, and that they ſound cleerly couſonant toths 
_—_ aſe 
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ate; thatin caling of perſons ro Judgement we may chooſe 
whether we will Cite them/perſonally to appear , or Summon 
them in by @ viis &+ modis for the words are alternate 
1 nah ape = OT The oiitbigg perſonaliter aiat domi ſue and 1m 
dhernatives , It is well known that the debtor , or he who is to 
rme the obligation is to have his elefticn , for ſaith the 
lay þ plura alternative fen disjunitim adſcripta ſint nam aclim- 
plere ſufficit , #t obligationi ſatisfaFum videatur. 

But for as much as I ſhould ſceme to ſtrain this Law too 
farand urge it further then our Caſe requires , by ſcrueing up 
the ſence thereof ad wontem litere ( for it would be as abſur'd 
that the perſon ſhould not be perſonally Cited where he may 
be had,asit would be irrational to require that he ſhuuld be pers 
nally fammoned where he cannot be found : I will there- 
fore ſupp'y out of the principles of right reaſon the interpreta» 


tonof the Law where it ſeems defeftive , and accommodat the: 


the words to a perfe&t underſtanding , and dire@ly to our 
proper Caſe , by diſtinguiſhing between alternatnes of ſimyle 
Elelfion , and alernatives of preorditat diſpoſtion3 an alter- 
wtive of ſimple EleCtion is where a perſon or perſons obliged 
to performe any two or more things , may , without being 

to any order of EleQion make choiſe of which he wil! 
oſatisfie his obligation , as for Example if I oblige my ſelf 
pay unto Titivs at a certain day , an hundred Batrrel}s ot 


ſheat , or in lieuthereof, an hundred pounds ſterl : itis then 


tdmy Choyfe to Pay which I will , and by the payment of ei- 
tter I am totally diſobliged(,)An alternative of preordinat E- 


&ftion is when the payment or performance of one thing or an 


"ther may fatisfie the Debt , yet ſo as that the one is pri- 
CE —_—_ and” required, and the other is not ſufficient 
lubſidiarily upon the failing of the former , as for Ex- 


yg > by the Civil Lavyv ſince the Epiſtle of Diawsr- Hadrianns: 


| Emperour and not Pope Hadrian the 4th. as Falles in his 
Ecc'efaſtis- 
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Ecclefiaſticall Hiſtory misapprehends ) became of force, the 
Creditor may ſue the principal Debtor,orhis ſureties,but canue 
ſue the ſuretie iſe excuſſs principali unleſs the fideiuflor hath 
renounced the benefit of that Epiſtle , fo it is in our Caſe, yye 
had liberty to Cite the Defendent perſonally or by a vir 
wodis but vvere limited by ſuch courſe of preordinat Eleftion, 
as that yve could not Cite him by viis & modis 10 long as we 
could have ſerved him perſonally, ſo that Panormitan Cijite 
canſum Extra de dolo & Contumacia n. 5. faith Citatio debet 
primo fieri in perſona ſi poſſubile eſt , alias fit domi , and therefare 
Hiſtienſ1s quoted by Panormitantit. eodem faith , ſ# in provinci 
eſt debet citari perſonaliter ubicunque reperiatur. 

The queltion therefore vvill be vvhether the De 
fendent vvere to be found or no for it he were not to 
be found in Provintia , it is molt certaine that a vii 6 
»odis vvithout any perſonal Citaticn may be deemed ſuffci 
cnt and legal enough, as I ſhall prove by the ſubſequent allegati 
ons vvhich are ſo cleer and manifeſt in the point, that no (6. 
phiſtry or prevaricaticn can yvreſt them to another ſenſe. 

I ſhall begin vvith Boubick Capite canſam. Extra. de dolo 6 
Contumacia , whoſe authority in this caſe is an evidence of uns 
controulable Certaintie , he ſaith fs aliquis non poteſt inveniri 
perſonaliter ad citandum in provincia, ſed bene extra. tunc nou ej 
neceſſe enum perſonaliter citari , ſed perinde eſt ac ſt non poſſit ai 
cubi reperiri. 

If you will caſt more weight into the ſcales you may add 
hereunto many cther Authorities as that of Panormitan. de doo 
& contumacia cap: nliimo n. 1. citatio fit ad cccleſiam citands 
quando non reperitur. 

Agaih the ſame Author affords another Teſtimony to the 
ſome purpoſe as cleer as the former , capite inter quatuor. 
Majoritate & obedientia. pro Citato habctur ille qui ſe occultal # 
0n poſſit Citari, and this agreeth with the Doctrine of the De- 


cictal.cap;quoniamn { .) porro,nt lite non conteſtata nen a" 
1c! 
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Which is ſo cleer that it will leave no place for further doubt 
or ſeruple —— porrd ſpeciales canſe poſſunt ocenrrere in quis 
bucaſualiter et alind obſervandum : nt verbi gratia : ſi ſuper a- 
licww ElGione, wel copnla maritali quſtio moveatnr : tunc 
tinin ne propiecr longam moram in Spiritnalibus & temporalibus 
patiatur eccleſia lefionem : vel viro ſen mulieri fornicationis occa- 
| prebeatur: in bnuinſmodi caſibus , ſt contumax apparnerit is3 
in qnem aTio fuit dirigenda jen quia peremtoria citatione recepte» 
| renire contemmnit : ſeu quia malitioſe ſeipſum occultat : ſeu quia 
"| impedit ne poſſit a 1 enum citatio pervenire : teſtes, lite now conte- 


* | fas, ſunt merito admittenai,& nibilominns ſt de cauſa liquat ad 
: difpmitivam ſententians procedendum , hence the gloſs upon the 
word impedit oble. veth, talis habetur pro citato denunciatione 
F fab publice ad do 214z:ſuam,and his oblervation is there illuſtra- 
* © nl by ſeveral quotations Cap; ex td, de cle: non reſid: de dolo 
4 & contumacia cap; wit; and tor turtherilluſtration he there ſaith 
* | &6it ſufficit quod publice ediFum proponatur ad domun ſuans 
» | oadeceleſiam. 
o Furthermore [ conceive that where a [tis conteſtation is not 
neceſſary, there, 2 perſona] Citation fur one vvho is extra pro- 
O | vincian is nct requiſite 4 but in caſes vvhere there is a diſpute 
® | 4federe Matrimonii, there is no neceſlity of a Litis conteſtati- 


mn 2 appears in Bowhick de (ite 10m Comteſtata,Capite.quonian fre- 
þ emer, by an argument taken a ſenſu contrario, for there he 
ji n aut non agitur m___ Matrimonij, ied de alio caſu puta 
edulterio vel bujuſmod;, & ivnc non oft procedendum lite non cone 
tftatl, vvhence vve may vvarrantably conclude, that in this 

' | coſevvhere a matter of marriage comes into queſtion, vve may 
1 peceed lite om conteſiata, 3nd therefore vvithout a perſonal 


' Citation, 
t 7 Moreover »bj 9994 {* periculur allatera there is no neceffity 
> a Litis conteſtation, ut ſuch a caſeas this vvill not ſuffer de- 


ay, for the layvy doth ſuppoſe there may be periculu ” fornicati- 
t ons 
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#nis in caſe a young woman in fermento juveutnir ſhould remain 
unmarried until the per'on vvere Cited perſonally, for which 
reaſon ſaith Boubick tit & cap. iiſdev: paulo irferius in canſy 
Matrimonialibus & ipſas tangentibus indiſtin@e proced; poteſt li 
non conteſtats ad receptionem teſtinm,the like you may ſee inthe 
Clementine diſpendioſam de judiciis, 

Furthermore that I may baffle all oppoſition that canhe 
made againſt us in this point, ſuffer me to add the Authority of 
celebrated Rackerns in his conſtlia Matrimonialia vvith hisreafon 
annexed, #on eſt opus ut requiratur abſens extra provinciam ſu 
eivitatem, quia ſic eſſet proceſſns in infinitum, and for this opini 
on he there quotes Bartholus and others. 

This opinion hath as you have heard the ſuffrages of the 
beſt Doftots and Gloſlaries, I ſhall therefore make no further 
addition in Corroboration thereof, for I think I have more rev 
ſon to beg pardon for having ſaid ſv much, then to fay ay 
more to prove that a perſonal Citation is unneceſſary in thi 
caſe 3 I having novy removed the onely obje&ions that could 
be ſurmiſed againſt ou: evidence and proceedings, I ſhall pro 
ceed to the main decifſory points of lavv, and enter intoa more 
cloſe and exact diſcuſſion of the Buiſineſs,and in the firſt place 
I ſhall ſpeake briefly de vi &- wetx and ſheyy you firſt how 
they operat upon the vvil), ſecondly vvhat operation they 
have in this caſe as to point of lavy and impediment of mart! 
age, as to the firſt give meleave for your better fatisfaCtion to 
x*call into your memory ſome Philoſophical notions vyhereby 
the violence offered to the vvill may be the better under 
ſtcod, 

Theprinciples of every thing may be reduced to a tvvotold 
difference, ſome are intrin(ical as matter and form, ſome are et- 
trinlical as the efficient and end, 

Now, whatſoever belongeth to any thing according tot 
mtrinfick principles cannot be termed violent, but onely - 
WAICH 


which ariſeth from principles extrinſick, ſo that there is a twos 
fold extrinſick violence, one in reſpett of the efficient, and ano- 
ther in reſpect of the end, that which is violent in regard of 
the efficient, may be 1inſtanced in the motion of a ſtone or any 
heavie thing upward, that which is violent in reſpe& of the 
end may be reſembled by one who being in iminent danger of 
ſhipwrack caſts his goods over board, being not violentated by 
any one per modur efficientis, but onely per modum finis, tor 
that he wouid avoid the danger and fo preſerve his life. 

Now between theſe two ſorts of coattion there is a great 
difference, for coaction which is per modum efficientis is ſimply 
violent and involuntary having nothing of free will, as a ſtone 
inits projection upwards again(t its ratural inclination. 

But coaction which 1s per modumr finis, becaule it participats 
ſomewhat of that which is voluntary, is not ſimply or ablojutes 
ly violent, but onely ſecandam quid and ſuch a violcnce is called 
by the Philoſopher woluntarium permixium and as there is a 
twofold coaCtion lo alſo is there a twofold agent capable of 
compulſion, the one natural, and that onely can be compelled 
jer modum efficientis, as is a ſtone, for ſuchan agent, when it 
doth not act by coaCtion, acts by a form ſimply determin'd to 
ene thing, the other is a tree agent and that cannut be violens 
tated nor compel'd per modum efficientis, but onely per medum 
finis, and ſuch a coation may conſiſt with liberty fimply, this 
diſtinftion you have in 4ri/totle in the 3d. of his Ethicks, where 
ifter hig defining what is v:elentum, he gives an example of that 
which is yiolent per 20d» efficientis, as when the wind carrie 
th away a man againſt his will, an example of that which 1s 
volent rationve fixis he ſubjoynys there viz, ſuch things as are 
wrought either by the tear of greater evils , or the love of a 
greater good, and of this ſecond not of the firſt doth he 
Wubt whetherit be voluntary or ::0e, = 

Now the will which isa free agent hath a twcfold act viz, 
F an 
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an immanent and jntericur a& as that of nilling and willi 
and an exteriour imperat act as it is termed by the Schoolng, 
as the act of moveing the bodily members in Locomotion, 25 to 
the firſt act the will cannot be compelled by any thing per mo- 
dum efficientis, but per modum fimis, yet as to the exteriour 16; 
It may be compei'd per moduny eficientis, for it is moſt cleer thit 
one may move the members of another mans budy againſt his 
will, 

I have now made it appear h: w the will may ſuffer violence 
by fear and force, jn the next place I (hal! offer to confideration 
What operation vis & metns have in this caſe as to Impedimen: 
of marriage. I ſhall now handle them apart,and f(t de evztu;for 
quod metus canſa geſturs erit ratum non habebo faith the Pretor 
ff. quod metus Cauſa geſtum erit |, 1. but becauſe Labeo faith 
in this law,metum accipienanum non quemlibet fed majoris malitatiz 
I will therefore firſt define fear by the common lutfrages of 
DodGors and the Goflarics to be inſtantis vel futuri periculi cauſt 
aventistrepidatio, and then diſtinguiſh thereot thus, there are 
three kinds of fear according to Zaſi# Tuſiitationibus de aTioni 
bus (.) quadrupl;, the firſt is a Concutlive fear which proceeds 
from threats, and ſuch was the fear that polleſled the mind of 
the aftrix when the Dcfendent and his complices breathed out 
menaces to carry her to Galway, or to tranſport her into France 
unleſs (he would ſubmit to his defire. 

Seccndly, an imprefſlive fear which the Schoolmen and ſome 
Lawyers term wetws fai, as when blowes are given or one | 
in reſtraint as my Client was when guarded in the time of het 
abduQion by the Defendent and his Aarmidons. 

Thirdly, a compulſive fear, which proceeds a 24 arwata, and 
this was the terrour that affrighted the Adtrix, fo ſhewas fill 
of all ſurprized and beſet in holtile manner by <ight armed 


Horſemen, and by them or moſt of them guarded in al! _ 
rom 
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fom the time cf her ſaid abduction untill her reſtitution to li- 
erty, with ſwords and Piſtols, 

Thus mach of the definition of fear & the ſeveral kinds there- 
of as obſerved by Zaſt#s, I am now to ſhew you the operation of 
far as to the annulling and impeding feveral acts & particularly 
that of Marriage, fear excuſeth a man from the tye of a regular 
profeſſion, in ſo much that if cone through fear be made to enter 
into religion he may freely return to hisformerſecular condition 
ea perlaturm extra de his que vi metuſue cauſa where finnt Barnars 
dis Summs up the caſe thus, A certaine Noble man holding 
his Wife in ſuſpitiim Commanded ſome Souldiers under his 
Command that they ſhould carty her to a Wood and there put 
her to death , They according!y bring her to the Wood,but the 
ſword being drawn to execute that Command , the Souldiers 
moved with a generous & pious Compaſhon tooke pitie on her, 
and ſpared her life on cond:tion ſhe ſhould betake her ſelf to a 
Monaſtery and there aſlume the habit of a Nunzwhereupon ſhe 
js|&d into a Mi naſtery , the Knight her husband ſent two Bi- 
ſbops t othe Monaſtery to impole on her the Veylez the Biſhops 
taking into their grave Conſideration, that the wasa young 
woman and had a young Son. grew ſuſpitious of her change of life; 
they take her aſide den anding the reaſon of her tranſition 
nto that State of life , ſhe therefore declaring the whole mat- 
terin o1der , tould them that it proceeded meerly from feare 
of death and that as ſcon as ſhe could ſhe would return into 
the world , the one oftheſe Biſhops that he might ſeem to ſas 
whe her husbands cruelty feigneth the puting on the Veile np- 
on her , after wards this Knight dyeth , the Wite then ' 
mmediatly Icaves the Monaſtery , and takes another husbands 
Wherefore the Biſhop of the Dioceſe at the inſtance of the Nuns 
kxcommunicated her , the injured Lady infinuats the matter 
v the Pope , whereupon his Holyneſs delegats a power to cer- 
tain 
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tain Judges of abſolving her & her husband from the Sentenc 
of Excommunication, the taking an oath eorum parere maniy 
tis, and that then they ſhould call her, the 4biſſe and Nuns he. 
fore them, and if it ſhould appear by lawfull proof that (he 
had entred the Monaſtery not through fear of death but (pon 
taneouſly, or that notwithſtanding ſhe had entred by fear of 
death, ſhe had ratified her profeſhon aiter the deceaſe of her 
Husband, that ſhe ſhould be forced by Ecclefiaſtical cenſure t9 
return into the Monaſtery, otherwiſe not, whereupon the (aid 
Barnerdus makes this obſervation, votum timore moriis emiſun 
0X tenet. 

Again this fear excuſeth a man as to gifts promiles, or releaſe 
of actions by him made, in ſo much that if a man through fear 
gives, promiſeth or releaſes, he may recover forbear or repeat 
Eod. Cap. 2. again fear excuſeth from the obligation an 
Oath for theſe are the words of Panerm. juramentum mi 
Preſtitum non eſt obligatorium, Cap. ſignificavit de eo qui duxit 
Cs 

Furthermore a man is excuſed by fear a reauntiatione ſui juri, 
for whoſoever through fear renounceth a dignity or office, hc 
may lawfully enter into it again notwithſtanding any ſuch rt 
auntiation eod. ad audaciam ; and for that judged caſes in law 
are the beſt interpretations thereof, you may be pleaſed to 
take notice out of the Archives of the Regiſtry of Armagh, 
of what was decreedin the Church uf St. Peter in Droghedsg/ 
Anno 153. by a provinciall Synode even in the time of George 
Dow4all Archbiſhop of Ardwagh and Primate of all Jreland 
concerning thoſe Prieſts and Pielats who had celebrated the 
Sacraments and other divine cftices according to the rites 0l 
thoſe who were then deemed Hereticks, diffin1t«m eſt quod omn! 
ſupradifi qui non voluntate ſed met# hoc fecerunt admittentur if 


gratiars &- abſolutionem\vid Canonem 6. whence it appears that 
even 
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wen Prieſts and Prelats may be excuſed by fear from ſuch afts 
»aredeemed very great tranſgreſſions of law, 

Laſtly to come directly to our cafe,[t a man or woman contraft 
marriage through fear they are excuſed a ContraFun Matrino- 
viali and are not thereby obliged. 

The Caneniſts hold that there are three things conſiderable 
in marriage, fides, proles, & ſtgnificatio unions inter Chriſtum &» 
«clefiaw, Fidelity, IfTue, and the miſtical ſignification of union 
between Chriſt and his Church, now every one cf theſe three 
are overthrown or moſt likely to be hindered by fear giving 
cauſe to a marriage, fir(t the ſ1gnification of the foreſaid Union 
is taken avvay by fear, for as Chriſt aſſumed human nature vc- 
luntarily, ſo marriage which ſigniftieth that Union, ought to be 
yoluntary, and rherefo1e void of fear, ut fignum correſpondeat 
ſyuato, 

Secondly fear is commonly an hinderance to ifive in as much 
a5 that for the moſt part propter diſplicentiam ortam a timore non 
mtendunt procreationi prolis as 1s obſerved by Antonims Genuenſis 
1n his praxis Neopolitana p. 278. 

Thirdly fear is repugnant to fidelity which is the great prc- 
lervative from Adultery, for as the laſt Cited author writeth 
propter metum ſeu invitas niuptias de facili conguges labunity in 
alulterium, nam quod quis non diligit facile contennit. 

Moreover that nothing may be wanting te way down the 
ballance cn our ſide, I (hall caſt in over and above the former 
reaſons and authorities, the expreſs opinions in point of ſuch 
dther Lawyers,caſ#zst's and Schoolmen as will give a more pen: 
cerous then needfull addition to what hath been ſaid, to prove 
that timor inique incuſſi is a diriment impediment to marriage, 
be pleaſed therefore to hearken unto Petrus Anchoranus in 
whoſe opinion you may ſafely fix your judgment extra de his 
fe v1 metuſue cauſa fitnt, cap. abſolationis, omnia geſta per me- 
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tu ſunt nulla, his realon is this _ metw continet in fe doluy 
dolus autem dans cauſam contratui reddit em nullum 1; yOu my 
ſee /. elegenter ff. de do. ſo. ſ 
So that Azpilcxeta the Spaniſh Caſuiſt concludes well þ+ 149, 
in theſe words, aunque los ſacramentos que imprimen charsd 
Comoil baptiſmo, valgan , pero il contrato del Matrimonio Gy. 
traydo per temor , no vale nada, proque arzi lo ordin) li eels 
per mnchos reſpeFos and a a little after he {ubjoyns as followerh 
el Aiedo obra eſto no ſolamente , quando el Conſirenido fingio Cop 

ſentir y no conſentid enel caſamiento , pero aun quandy conſentii 
verdaderamente , St. Thomas ailo is of this opinion, 4. diſt 19, 
ſhall therefore Conclude with Malettus whoſe words are 1x 

pertinent in this behalf as his authority is Competent pre, 1 
Pp. 586. Matrimonium metu cadente in conflaniem virum injufte 
incuſſo contratum jure eccleſtaſtico irritums eſt , this conclulion 
is cleerly deduced from ſeveral places of the decretalls, exc 
pite cum locum , ex cap: cum veniens ex cap. de Conſultation 
de ſponſalibas , and herewith agree the moſt famous of the 

Schoolmen Thomas of Aquin: in 4. diſt 19. queſtione unica Arti 

culo tertio, Banaventure on the ſame place Art unico q. 1. Richar 

dns Arte 2.4. 3» Durandus q. 2. Paludamus q-I. Art; 3. Major, 

4. 1. and the reaſon of this Concluſion is recited by Incognit 

on the ſentences /;b 4. Dit: 3. & 31. out of the decretalls 

ſponſalibus cap requiſtvit, i thele words, quia invites nitis 
dificiles exitus habere Conſneverunt. 
L, 0b: Perhaps it will be cbjected againſt us in extenus- 
tion of the fear alleged and proved by us, that the Defendent 
$a not draw their Swords nor make uſe of 
their Piſtols, to this I anſwer that the evidence given by Us 
makes it apparent that they drew both their ſwords and Piſtolls 
but put the Caſe «,.»c::,; fince prejudicio veritatis that they had 


made no uſe of their ſwords nay that they had layd down _ 
ras 
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# her {cet , Jet it be conſider'd what we firde wiitten |. qwoties 
Par:graj ho gti ir potefiate & |, in delifis in princip10. ff de noxs 
the werds 1un thus, ibi ſ»fficit terror armorums ut- 
videaniny deiceiſſe , idem dicerdum ef licet portans arwa ea deps- 
wl., cam enirn poſſit 1js armis vii nibil ecrum depoſitio Confert. 
"06; 2: | It nay peradventure be further objeRted , that 
it i8not every fear that is a ſufficient impedioent to Mari 
20d this I grant to be true in ſeveral inſtances, as for example, 
if Metws be tt incuſpis a cafe lilera ad exterqueniitm corſen 

ſom, but a cauſa naturali imtrinſica, tor which icaſon a Marri- 
ae Contrafied by hm wt cm the F hiftian tou'd he ſhonld dye 
unleſs he did ſuden'y rrarrie a Wite, is good and valid, becauſe 
the ſear that forced Him 1 por marriage did arife from a natu- 
ra] intrinſck Cauſe, 

Secondly, $85 jufle incutiater wetits « lege wel a Jadice for 
upite ex literis, Ex1ra,de ſj onſalitws we read fi metu jufie incu- 
tiatur a lege wel a Jadice Precipieme Matrimonium , tali metas 
winime in fir matur mairimonium , and theie is aiſo the ſame rea» 
lon $i metur juilms incutiatiy ab homine privalo , for it a fas 
ther tall threaten the Rav ſter cf his Dato to accuſe 
bin Criminally upcn the Statute cf Kirg James cf force in this 
Kingde m\, unicfs be take her tv W fe, its this Cale metas cenſes 
tor jufte incuſſws , ard a ranirge ſo Contrafted and conſume 
rite is f1m. enorgh theugh it proceeded frem fear of an accu» 
ator, but help caſes «(f Juſins wetw, and inctſſar a cereſa 
bbers Jo net come within the State of cur Ccmroverſie , and 
thejefore conclude rothing againſt us. nc r do they require any 
further anſwer theo that the fear raiſed in the minde of the 
Atix was an unjuſt fear ex parte defenudentie. 

'0b,'3, It may be cbjcHed that weapons not diawn out ins 
to uſe are not ſufficient to raiſe ſuch a fear as may cadere in cow- 

faxew virus , for anlwer —_— z it will be neceſſary w_ 
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of all to declare what manner offear it is that may Cadere is 
Fortem virum, which | ſhall do in the reſo:ution of Male 
ad metum cadentew in fortem virum reduvitur metas mortis we 
ewwtilationy, vel fuſtigationis , atrocis cruciatw , vel intarcys. 
fionis , vel exilij vel ſervitatis, vel flupri, amiſſtonis ut 
bonorifici, cutfoad omminn beuorum vel macne parti, vel re 
pretioſe vel metus infamie tan juris quem fati , Milettm par- 
tet. mwalleatione 56.braGea 44. p. 539. Col t, but tog've amo 
dire@ anſiver tc the objetion I ſhali betake my ſelf to the 
words of the Law l. 3. in principio, &- quia armati ff. de vi &uj 
armats the words are theſe, met armorum cadit in 
conſtantem virum, licet portans arme tis non natur, again 
2 leſs fear then uſua'ly falls i= conjtantem wvirum would 
voyd the Marriage of my Client , by reaſvn not only of 
the imbecillity « f her Sex but aloof the fraiity of her tender 
years, the Law duth much indulge imbccill:ty and frailtyfor 
which reaſon women ob fragilitatemw ſex#s may notwithftand. 
!og their obligations to Creditors, plead the priviledge of the 
Vellejan Senaluſconſult tor their immunity , as alſo minors ob im 
becilitatem ingenij , if they become bound for the payment of 
debts may plead the advantage of the Afacedonian Senztuſcon- 
ſalt which ſets them free from any fuch obligation, both thele 
concurred in my Client fragilitas ſexus and imbecillitas ing 
at the timeof her abduction ſhe was a Minor and under the 
age of Sixteen years, and therefore a leſs fear thea what may 
Cadere in conſtantems virum is ſufficient, Autonivs Genuenſs dc: 
clares his opinion thus Minor metus excnſat magis mulierem quan 
maſculum quandoquidem fragilior eft ratione ſexus Cap. indignw 
tur 32.9. 9. but Abbarin difo Capite enum locum faith, ex part 
mulieris requiritur met qui cadere poteit in conftantem mulieren) 
+ Minor metus, quando concurrit in famina tenera 41415 (vn 
concurrent due qualitates, ſexus & #tath, vide praxis Curie A 
ehiepiſcopalis Neopolitane p. 277 . Anno 3, 0b. 4 


533.) 

0b, 4. It may alſo be objeed that cur former ccncluſion 
doth p40 a falſe 3 nanpy and that there can be no ſach 
netve Or tear as may Cadere ir ſortem virum. for t |; 
inthe third of his Ethicks Ca 8, ſaith OO Jn 
i.e, fortior1s eſſe in terroribus vacare terrore & perturbatione, 
2nd if no fear or terrour can befall a valiant. man, how can 
ſuch a pretenlion of fear be any impediment to marriage, 


Anſwer. To this objeQion, I ſhall anſwer firſt as a Philoſos 
pher, Secondly, as a Critick, my firſt anſwer is agreeable to the 
ancient Greek Scholias, and the latin Mcdern Comentaries viz, 
that Ariftotle did not hereby require that a conſtant or valiant 
man ſhould be totaily exempt from fear, but that ſuch a perſon 
ſrould not fear any thing but what 1ight reaſon ſhou'd diftate 
unto him as worthy of fear, nor in a higher degree then prus» 
dence ſhould rate, now ceitain it is what Do@or 'Pariſienſis 
bbro quarto faith di@at rea ratio plus debere timere mortem vel 
lurierem quam alum Matrimonij alias diſplicentem, my ſecond 
anſwer ſhall conſt chiefly in the true recital of Ariſtotle; words 
nthe Greek and a true tranſlaticn of them the Greek words 
therefore are theſe 'aidjennics tones 34) nh in nile” Arg afian 8 Crug Apo * ATarver 
Bukm 5 net nadie id oft ſortioris videtur efſe in improviſes 
terroribus wacare terrore & perturbaticne quats in perſpicu* 
i, the words therefore as you may be p.caſed to obſerve 
na true recital and a faithfull trar ſation, do nut run by way 
of eppoſiticn abſolutely prohibitirg all kinds of fear , but 
comparatively ſet forth that a valiant man 1s leſs to dread ſud- 
din and unexpeRed ſurprizes of fear, then apparent or exs 
reied dangers. I Ccnfeſs that +4» rather may be wanting 
nſome Copies, Yet the particle wich cannot relate to any 
ther word then +% or to cne of the like import and 
would be infignifican® if the other were not either expreſſed 

G3 or 


(54) 

or implycd, jaſtifies the capies where it is uſed to be moſt yer 
fet and authentique, hence it fo'low2th thit wyw or jf mu 
will not allowe that word in the text, then the particle, is to 
be rendredrather per 19% comparativuns then by potins correlf 
ion, and not as it is taxen Galatians 4.9. where Ereſmur (aith 
that ww or Magis hoc loco correFionew werins babet quen 
comparationews , the words there are yairmie Brie wh partie rid 
nor, as it is rendred John the 3, 19. ;y&roil artprre wigr rhenint way 
men loved darkneſs more then light, that is they loved dak. 
neſs and not the light, not comparatively bat Oppoſitively, 
which ſence of the word %% though allowed by moſt other 
tranſlations, yet the Ethjopick interpreter renders1t 1n a compy 
rative forme, yTT2298 maby | 

yetſo as the ſence is the ſame for the Ethjopick doth not 
render the words according to our Greek Copie, «ns 
Oromo: woyher Choxirech ti ove dilexerunt homines ms tenebrat uaw 
laucem, but thus dilexit Deus mundum & elegit homo tentbru 
potins quam lucem for the words in the Ethiopick, run thus 


DYY% 82D TAR! Dbyy NI%DIR WAR) D2Y7p VO) RYI IT DR 
IAARR and it js clear that though we miy 


love one thing better then-another comparatively, and fo may 
love both together, yet we cannot chooſe after that manne: 
but we muſt takethe one and leavethe other, but by the wa 
to juſtjfie the Ethiopick tranſlation it is moſt evident that 
Greek Authors do uſe the word '4:*» for eligere as for ev 
ample are 137 0;i zu | chooſe this before that , and wholo 
ever reads Appianits Alexandrines de bellis civilibus wi. find 
that 'azariru and "Ain\wws ATC of like ſignification where 
the words ade arti 7H; wt aw ths (ne 108 irovojuing are rs ATE tranſl: 
ted Melant ſervire quam £quo cum ceteris jure vivere but |etit 
be ſuppoſed that the word ,w were wanting in all copies 


of Ariftotle , we know i is a rule frequently 
u 
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uſeoff inthe interpretation of Scripture ; that poſitives now- 
wo(uem comparative debet intelligi, asinthe Gof pel of St, Mark 
(4). 9. v. 43. the Greek runs thus in the very fame Idiom 
with Ariſtotle x8g\ y #0 bes uw way "ne war Jain ear ies & wa 4 xt pag lrerrn' 19 0 Thy hires 
where rhough the litteral interlineary interprets «1 in 
the poſitive degree pulcbrum yet the Perfar tranſlation ren- 
ders it comparatively by a word of the ſame ſound and figs 
nification with our comparative better,8"1 WR WA weliw 
tibifuerit, and moſt other tranſlations render it comparatiyely 
the Armenian indeed tranſlates wait in the poſitive de- 
gree thus laitſe kets bonwm erit tibi, yet the adjunQion of 
the particle kets makes up a comparative ſentence thus 
laitſe kets hel ikeanſn jaiptenits mtanel kan erchois tſern 
dinel erthal i chehen id eſ# evelins 15bi facrit mancum ingredi in 
vitaw eternave quam habere dnas manus &. abire in Gebennam, ſo 
that from what hath been principally ſaid in anſwer to this 
objeftion it followeth that the words of Ariflotle alledged 

inſt us are to be taken comparatively and not fimply prohi- 
bitively viz, not but that a valiant man may fear, but that he 
is to be leſs fearfull in a ſuddain and unexpeRted ſurprize, 
thenin apparent and expeed dangers, 

0b. 5. It may be further objetedthat though the avetws or 
fear was a juſt inc#ſ#9 at firſt, yet it was not ſo all the time they 
were together, Iſhall with a ready anſwer unload the weight 
of this objedtion by offering unto your conſideration what is 
aready proved viz, that ſhe was altogether under the power 
of the Defendent and his complices untill the 2d. February, 
when ſhe was reſcued from him in this City which in cone 
ſtru&ion of law continues the fear, for ſo ſaith Sarches bib. 4. 
Gp. 18. Anno J. durat timoris cauſe dum durat ſubjetio timg» 
rw incutienti, : 

But perhaps if the Defendent were preſent he would as inm- 


pudently, 
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pudently reply herunto, as he hath already falſly aledged ol 
w here that ſhe ſeemed by the indication of ſome exterigy 
aQs at the tire of her feigned or pretended matriage to hy 
at liberty, to this I anſwer that ſhe was there fo farr frum &« 
joying her liberty, that it is apparent ſte was under a great 
force, which I wake goud by the words of Zanches de matri 
monio lib: 4. diſp. 18. Anno 9. Whichare theſe, »t autew efly; 
exterior indncat metus purgationem cenſeaturq3 ſpontaneus deſite- 
raiur ut onni ex parte fignificet liberam &- ſpontaream volantatn 
quia ſt ullam aliam interpretationcw recipere poſſi non cenſelitur 
pargare wetim, but put the calc that as to all cxte: icur acts (he 
had ſeem'd to be at liberty, this had not been fuſhcient pargare 
metumlo lorg as the {tft cauſe «vt tear continued, ft. r thus (ath 
Zanches hib, 4. dſp. 18. Znx0 7 durante cauſa HueiHs, durat mctur 
quamvir in attu extericri appareat omnimodaliberias, parie nin 
junt quod quis compellutur vel compel!s poifat 1. noviſſuwe f/. quod 
falſo'tutore andore geſuum eſſe dicetur. 

Furtherin: reto ihew you how !ittle any indicatiuns of con- 
ſent do Fgnif'e as to the purgeing of fear 10 acaſe of marilage, 
I {all cclett into as cantratcted a brevity as I can, ſome ur 
doubted poitions which: I tind in 7arboza his vota deciſiuy 
canonica, voto primo, delivered in a calc of this nature debated 
and decided in curia Malritenſs between two noble perfonages 
viz, Indovick and Joſepha wh ch | ſhall apply inanſwer to this 
objection, the politk ns are theſe. 

1 Metns antecedens nor purgatur per hilarem wultum temport 
eontrati Matrimonij extenſum. Anno. 104, 

2. Riſus in ain Matrimonij contrahendi non eſt indicium cov 
ſenſuws Anno 107, 

* 12: Metws preambulan) non purgatur ex cant & riſu puelie 4» 
10 127. 


Metus non dicitur purgatns ex oſculo & refeTione, 
5, Pr 


7) 
' $. Per verbs ſponte facio per metium peſſum tewpore wetus 
yrolata, now pargatur mete4, ſed geminatur, ibid. Anno 8. 

Nay Alciet. goeth farther reſp. 5. ideweſt ſi matriwonio con- 
tate ſubſequatur dotis inſtrumentum, but Abbas in capite ſuper 
bee de rennntiatione giveth one reaſon which ſerves to main- 
tain the truth, of all the forementioned poſitions in theſe 
words, etianſs puel/a riſtt dnm deſponſaretur raptori eumq; ofculas 
neſt, attamien ex quo aurabat eadem metws cauſa, preſumitur me- 
ts conſenſiſſe, & riſum ilum finxiſſe, Bartholus allo ſpeaks to the 
ſame purpoſe /. penult f. de condiGione ob turpem & injuitan 
cauſam, &+ in 1. 2.( ob quod rieto cauſa, I conceive there hath 
been as much ſaid already as may ſerve to take off the force of 
the objeCtion, yet to evict confeſſion from any ingenious advers 
fary, I will make uſe of ſome judgments in the caſe wherein 
yes the ſinews of pi oof for res judicata pro veritate accipitar, 
inthe moneth «cf June 1 589. it being then debated in Rota Ros 
wene befcre the moſt illuſtrious Seraphino, whether conſent 
was given by the woman, to the man who Claim'd her for his 
wite and urged in preof of a free ccnſent, that ſhe had paid 
and defraid the expences of them both for their dyet, and 
that ſhe had made ſeveral bargains, and had written ſeveral let- 
tery unto him wherein ſhe expreſled her ſe'f to be his Wife, 
the judgment was, that nul/a fuit habitaratio ejus quod uxor fa 
riebat omnes expenſas vidins tam pro ſe quam proviro, nec quod fe- 
eerit varios comtraGns, & ſcripſerit literas viro in quibus gerebats 
ſe pro uxore, cum non eſſet conſtituts in plena libertate, this judg 
nent is related thus in praxi Curie Archiepiſcopalis — 
}. 282, where the Author ſaith further 1n theſe words, & in 
udew canſa 23, Junij. 159. corem Serapbino, neg fuit habits 
ratio de wwneribus Jocalium hinc inde tranſmiſſts propter radicew 
nfe# aw wetns precedent is, —_ 
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And wheteas it hath been urged as a great indication of her 

fredom frem feare that ſhe' did declare her conſent to'Ms 
Archdeacon Rowſc firft I fay there noe proof made of any cp, 
ſent whatfoever expreſt by the aQtrix to the Archaeacon, 

Secondly, | ſball ſhew- how little ſuch' a declaration of 

conſent dueth operate'in the like caſe , from an 'Exagy's 
which we finde in the praftice of the Arch Biſhops CourtinNe 
ples p. 282. die. 27. Tan: 1589. in eadew cauſa Coram Gipſu fuit, 
neque babendam eſſe rationem quod matrimoninm ſwerit Contrallun 
in facie eccleſig ad interrogationem Archiepiſcopi , quaſi quod me- 
ins boc paGs purgatus conſercttur , here the woman was married, 
not upon the interrogat:on of an Archdeacon , but an Arch 
biſhop , not in a privat Chamber gua: ded by the Complices of 
a Ruviſher , but rm facie eccleſe , yet was it net thereby tobe 
Cencluded that ſhe pave a tree e« nſent or that {he was voidof 
fear fr it was thus declared uponthe hearcing of the Cauſe, 
boc locum ſibi vindicare , ft dilucide oftenderetar , puellam ade in 
libertate tunc temporis Conſtitutam fiiſſe, ut cle domo & Civitat 
ex abimi ſententia exire ac etiarm a#ſugere poiniſſet : vide praxin 
eurie Archiepiſcepalis Neopolitane p. 285. but ſure I amthat the 
defendent will net dilncide ofterdere that the aQtrix was info 
free a Condition in the Chamber where Mr Roſe is ſaid to have 
interregated her as that ſhe con'd have gone away from them 
in plenam tibertatewr , nor wil! he pr. ve it »/que in Calendas Grt 
cas vel Ids Rowanas. 

Liſtly I conclude with Baldus thit noe ſhort aneuos aft of the 
Adrix Cou'd pargere meturs nrlefje ſhe were Conſtituta in loco tis 
| emim non ſit in loco tuto ſemper preſumitur metus durare » Balaut 
de hir que vi metuſue cauſa fiunt it it ſhall be rep)yed that Mil 
tonn was then reputed locus tutrs , I anſwer that they pete 
haps may thinke it a p'ace ſafe enough to ſecure to themſelre 


but whoſoever hath a ſfoule able to ſet open the va_ of 
| ence 
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ſence may ealily perceive that it afforded her noe ſafety from 
them, for as Baldys laith, arctat#s fic quod won poſſit aufugere juſte 
timet , & qui juſie timet non eſt in loco tuto, 
Ifit ſhajl be further objected that Matrimoninm Copula Cone 
ſunmatum 0a ſtand valid though fear was the cauſe thereof,l 
{ hall allay the unreaſonableneſs of ſuch an objection with a 
double teſtimony to the contrary the one raken from Zanches 
the other from Keginaldns Zanches. lib. 4. Diſ. 18. n. 5. non ſ0* 
lun matrimonium ratum metu contrattum, ſed etiam matrimoninn 
Copula Conſuonmatun eſt invalidum. Keginaldus lib. 31 n. 19 Co- 
pula enims nihil operatur 1d validitatem matrimonij niſl adſit Con+ 
Conſenſus validus &- hber. 

.If it fhal] be rep yed that Oftienſss and Didacns as allo Paluda« 
as Ih, 4s Diſt. 2:; <q» 1. Art 4, as they are qu ted by Marcus An 
tonius Gennenſis p. 2831. ho'd, verum perfeungque eſſe matrimo- 
nium quando ſubſecuta eſt ipſins viri Carnalis Copnula etiamfi 
met & vi Cognoviſſe mulierem alleget , I cannot deny the truth 
of thole words unleſs I ſhould prevaricat and deny my own 
knowledge, Nay I ſhall grant for corroboration of them that 
Menochins de preſumptionibus, 4. #. 27.laith hanc veriorews eſſe 
opinionem , Yet | (hall nut yeeld any thing of the cauſe, but 
zivea ſatisfactory anſwer to what is alledged , firſt by ob- 
lerving the true torce of the words which import nv more,then 
that a marriage may be held true and perfect being ſeconded 
by carnal knowledge, notwithſtanding the allegation of the 
man that he knew the woman,as being compelld by furce and 
feare to act with her. 

Secundlv, By diſtinguiſhing between the Caſe of a man 
ind woman, for as Moro ching laith loco citato, inviro coeunte non 
Polſet wetus aliqnis conſiderari , quia ſt metus adeſſet, ceſſaret des 
þderiam, ſine quo fruſtra adhibetur coreundi conatus , lo that a 
nau being according to the opinion of Aerochins got ſubject 

to 
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to ſuch compulfion , the allegation the1eof , upon ſuch hyp, 
thelis will not ſerye his turne , yet a woman be'ng ſubjet, 
ſuch compulfion of Carnal knuwiedge as is Contelt by a. Ly 
wiers, it may be aliedged by her as an advantagious excepti. 
tion againſt a fo:ced marriage though ſeconded with Carnal 
knowledge , the reaſon of the diterence js , for that muler in- 
vita & coata cognoſei poteſt , at vir invitus & deſiderio caren 
mec erigere nec coire unquam poterit laith Marcus Antonins Gent. 
enſis. p. 281, 

But lea(t it may ſeeme to paſs away with a tacit a'lowance 
that he had Garnail knowledge of her after the ſaid pretended 
marriage , we deny that he was with her in carnis congreſs 
after his comeing to Milltowne , but ſhould | grant that the 
Caſe were ſo, what advantage could the Defendent reape there 
by , fur put the Cale lince prejudicio veaitatis that the endev 
vours of the Defendent and his wicked Complices had prevail 
ed ſofar with her as to perſwade her that the Marriage had been 
valid, whereas it was not, and that ſhe had thereupon volunts- 
rily Conſented to a Marital! Copu!ation, the Marriage would 
not the;eby have been ratihed or Conſummate the reaſon is qui, 
mibil magis conſenſus contrariuam quam error Zanches, hb: 4. Diſ) 
IC. #.5, 

ob. : It may allo be objefted that regularly a!l things wet 
faJa may be reputed valid vntill 1efcinded by the aCtion quod 
vi metuſue cauſa or otherwiſe , and that therefore this preten- 
ded Marriage is to hold untill reſcinded by ſentence of this 
Court, 

To ſhew the inſufficiency of this Argument I muſt d'ſtinguilt 
between the rule and the Caſe legally excepted from the com 
prekention of the rule , for xox ex regula jus ſumatur ſed ex jv 
re eft quod regula fiat , neither is the ru'e compleat without the 


exceptions, whence the Logitians lay anomalia addita js. 
comple 
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complet regulam perfeFam,therefore [ſhall confeſs that there are 
ſome things mwet# faFa which hold valid and are not to be re» 
ſcinded at all, infomuch that the ordination of a Deacon or Prieſt 
met# faGa is valid by the Cannon Law as to the Character 
though not quoad votteny caſtitatis,and that there are other things 
metu faFa which hold therr force untill a legal hearing and res 
ſciſſion , as for example , if Titizs be forced by Compullion to 
ſell his houſe and receive the money, the ſaie binds him untill he 
inſtitute his Action vi & metus and obtaine reſciſlion thereof 
by Judgement cf the Preſident of the Province Code de reſcin- 
denda aGione. |. 1. 
AgainauſuriousContratt confirm'd by oath may hold, nay cannot 
bereſcinded relaxationeFuramenti{olaithBertachinusFirmanus ver 
boContraFus yet for all that which I have granted to fortifie the 
objeticn againſt me,l mult ſay that matrimwoning metu habitum is 
invalid ab initio by diſpoliton of Law and needs noe reſcifiion 
and thus much I am warranted to ſay by Naverr , de his qna v3 
metuſue Canſa fiunt , eonſtl 4. n. 6, & per cap. cum locum extra 
de ſponſalibus , & cap: ſignificavit de eo qui duxit in matrim KC. 

The rea!on is, becauſe, where the ſubſtance of an At which 
proceeds from fear Confiſts in the liberty of the will there the 
At is void ab initio , but fo it is , that the ſubſtance of Marri- 
ge abides in the libei ty of the will as is confeſt by all Civilians 
Cancniſts and Caſuiſts who hold that zoptias now concubitus 
ſed conſenſus facit , wherefore ſaith Baldus f quod metus eauſa 
|.  amulier, ſ6 dos Ec metus impedit omnem atum in quo res 
purity voluntas ſpontanea , qutia quando ſubſtantia aus eſt liber- 
tas volun tatis , aFuus meta faius eſt nullus ipſo jure , he adds 
aliter ſe res habet ſi non requiritar talis aFus , nec requirit perciſ- 
an viluntaten. 

If it ſhall be demanded wherefore Matrimoniurs ex dolo cons 
traFym (huuld be more val:d then Matrimonium metu contradum 
H 2 [ 
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I ſhall give noe further anſwer then to ſhew the diſſimilitude of 
both Caſes perfetly repreſented in the words of Baptiſts Zils 
ins , quia matrimoninm non bonorum acceſſione ſed con enſu jen 
CIR 
F One difficulty more may be here interpoſed upon an inſtance 
from theCommon Law of the Land which js this,if a man mex 
nace me inmy Goods , and thathe will burn certaine evidey 
ces of my land which he hath in his hand , if [ will not make 
unto him a Bond, yetifl enter into a Bond by this terrour, | 
cannotavoid it by Plea , and the reaſon is ſaith the Lord Chan. 
cellour Bacon , becauſe the Law ho'deth it an inconvenience to 
avoid a ſpecialty by ſuch matter of averrment , and therefore 
I am put to my Acticn againſt ſuch menaces ; though [ muſt con- 
feſs the Law to be as it 1s recited in this inſtance ; yet [ ſhall 
eaſily deliver my ſelf from that dithculty if it mny be fo called, 
by deſtinguiſhing between Menaces relating t« ones Eſtate or 
his perſon, for the Law is much ditlerent in the Caſe of menaces 
to ones perſon,and therefore it I be re{traigcd in my perſonasmy 
Client was, or threatned with battery or the burning of 
my houſe which is a ſafety and proteftion to my Peri, 
or With burning an Inſtrument of manumiſſtion which is an ev 
dence of my infranchiliment , if upon ſuch menace or dureſs| 
make a deed I ſhall avoid it by Plea , and upon this diſtin&icn 
the Law varieth as you may ſee 13. H. 8. 15. and 21. H. 7.28, 
Forifa treſpaſſer drive away my Beaſts over ancthers ground, 
and I puiſue to reſcue them, yet aml a Treſpaſler to the Stran 
ger upon whoſe ground I came 3 but if a man aflaile my Perſon, 
and [ fly over another mans ground then am I noe treſpaſſer, 
Againe if a Sherriff upon a Capias fal{ly return a Cepi Corpus O 
Juod eſt longuidas in priſona » there I may come in and fallihe 
the returne of the Sherriff to ſaye my Impriſunmert , for it 189 
Mexim of that Law that corporalis injuria non recipit eſtimatio 


ner de futuro, yet 1 confeſs with Sir Frances Bacon 10 _ 
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Caſe that if a Sherriff make a falſe return that I am ſummoned 
whereby I looſe my Land , yet becauſe of the inconvenience of 
drawing all things to incertainty and delay , if the Sherriffs 
returne ſhould not be Credited , I am excluded from any as 
yerment again(t it and am put to my adtion of deceipt again(t 
he herriffand the Summoners , and therefore it is ſaid upon 
the like ground that the Law in many Caſes which do concern 
Lands or Goods doth deprive a man cf his preſent remedy and 
turneth him over to a turther Circuit of remedie , rather then 
to ſuffer an inconventence , but if it be a queſtion of perſonal 
pain or tort , the Law wil not compell him to fuſtain it and ex- 
pect remedie, becauſe it holdeth noe dainage a ſufficient recom- 
pence for a wrong which is Corporal. 

[ having now broke thurrough thoſe objetions which lay as 
t were in ambuſh tointercept me in my paſlage , I ſhall proceed 
further to evince from right reaſc n and ſcund Authority , that 
a Marriage Contratted by fear cannot be valid , -nay that it is 
bloſutely void ab initio withour reciſlion , and becauſe weake 
nguments do many times ſtiffen infidelty , I ſhall wake uſe of 
none but what are drawn from the Chiefeſt iuducements of 
beleefe, 

be pleaſed therefore to obſerve a Caſe Cleerly ſtated and 
tetermined in the very ſame words by Panorzitan, Cap. Abbas 
a bis que vi metuſue Canſa finnt , whete you may finde theſe 
words teruit ſecundum matrimoniun poſt primum eeticuloſum , 
milaprizs petita reciſſione per ationem quod metus cauſa i. es 
the ſecond Marriage was determined to (tand good 
"twithſtanding a former marriage inforced by fear, not reſcin- 
ded by ation , nuw if the firſt had been valid , the ſecond 
wuld never have been adjudged gcod , without reſciflion of 
the former for Parormitan faith ſt valuiſſet primum matrimoniuns 
wn terniſſet ſecundum, primo non annullato , the reaſon is bes 
cauſe matrimoniunm non poteſi conſt 'ſtere inter duos, 


Again 
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Again to argue with ampliation 4 a {tronger caſe,if theAtri 
had ratified ſuch pretended marriage brought on by force with 
her oath,it would not have been valid by law quiaper juramentun 
non ſuppletur defedus conſenſus and therelore the caluilt' 
juramentum ſequitur naturam ain ſupra quam cadit , & ſy 
titty conditiones illima, and therefore | conclude that 
luch a marriage is invalid ſo aiſo would the oath hare 
been, ard this' is cleer ex capite qui dwuxit &c. Where 
with agree Zanches, Roderigues and Malettas Malleation 


56 ſaying ideo opws non efſe relaxatione juramenti quando ma. 


trimonium per metium gravem celebratim fuit addito juramenty, 
quia non ops eft relaxatione ubi non eſt vinculum there being no 
need of relaxation, where there is no tye of ob.igation, ſythat 
I conc|ude with DcCtor Pariſtenſts, olizs incognitus pon theſes 
tences that a marriage ccntrated by aforced conlent cannct 
be ratified by an oath, and that for this reaſon, viz, that by 
ſuch oath is ſworn aliquid preteritam, aut al:quid preſets wt 
aliquid futurum, ſomewhat that is paſt, preten or tv cine, firlt 
if I ſwear what is paſt, it is moſt cleer, that my oth cagoot ry 
tifie ſuch a marriage, for [ either ſwear that i did lawii. 'y con 
ſent, and ſol am perjured, and perivriam non facit matrimonitn, 
or | ſwear that I did not lawfully conſent, and then would ito 
leſs for the validateing of ſuch a mairiage, 

Secondly if the oath be de preſent; then I do either fyeir 
that I do inwardly from my heart yield a lawfull conſent, and 
then I am perjur'd, and by force of perury a mairiage cannot 
be made good, or | ſwear thar | do not lawfuily conſent, ans 
then it is much more invalid. 

Thirdly, If the oath be de ſuturo, as for example [ ſweat 
that I will conſent unto thee, it 1s moſt certainly truetht? 
marriage cannot be contracted by any ſuch conſent, becaulc |t 
requires conſenſurs de preſenti verbis vel ſignis expreſſu, 3s _ 
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nay ſce extra de ſponſnlibus (659 locum, & capite tua nos, 
face therefore every oath mult be de preterito, aut de preſenti 
at de futuro, and none of theſe can ratifie a marriage contract- 
ed by tear, it tollows therefore that the pretended marriage 
being already proved invalid by reaſon of tear, cannot be ras 
ted by oat h; 

[ need argue no moie the invalidity of the pretended mar- 
riage from the impediment of fear 5 or ratione timoris incuſt, 
[ (hall therefore proceed ad impedimentum vis illate , which ac- 
cording tO Dwuarenns b. 2, de eo quod metus Canſa , is defined 
impetus qui repelli nom poteſt , and isſo odious in the Eye of the 
Civil and Cannon Law , that as all kinde of force is thereby 
prohibited, ſo alſo is there a moſt apt remedy and proviſion 
made for every kinde of force , and ſo ſaith Johannes Eduenſes, 
mque enim vim aliqnam poſſummn inferre proximo , quin ei fit aliquo 
jurisremedio ſuccurſum , and there is great realon for it , for 
violentiam Coerccre eſt legi opem ſerre, cap: ſicut, extra de exceſſn 
prelatorume 
vis or force is divided into thele ſeveral kindes viz: vis inquieta- 
» , vis tnrbatina , vis expulſiua , vis Cumpulſina For that which 
ls called vis ingnietativa you have the remedy of the InterdiCt 
mod vi > Clam , in. | 1. de vi & clam. 

If you be infeſted with the ſec>nd kinde of firce which 15 
fi; turbativa , if it be in immoveables the Law offords you the 
aterdiCt wti poſſidetis , if io goods moveable you may have the 
nterdict called Inter dium utrobi 

If you ſuffer a dilleiſon , or dilpoſefiion by the third kind 
of force which is tearmed vis expniſiua you may have for your 
mmoveables the interdict unde vi and for your moveables the 
Interdift vi bororum. 

Laſtly if youu ſuffer under a compulſive force which 1s our 
Caſe, you properly have the remeady of the. aftion Called 4- 
dio 
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ATio quod metus cauſa 2s you may ſee in the Code and ft; unde 
that title, I having defined force in general and divided it 
to Its ſeveral kindes , I ſhall now apply my (elf to the lu 
which is vis compulſena, and ſhew what influence it may hn 
on our Caſe which conſiſts of a Rape and other violence offered 
or attempted by the Deftendent to inforce her to marry with 
him, but firſt of all I hould my ſelf obliged to deſcribe the Ny 
ture of a Rape , and how repugnant it is to the Law,as tothe 
nature of it tria requiruntur ad raptum proprie , nimirum vi il 
lata , abduGio , & ut fiat cauſa concubitw4 , vel alterixs libiding, 
Abdudttion is Cleerly pioved , the vis illata is apparent in her 
unwillsngneſs and reliſtance to be abducted , and their violent 
Carrying her away , and that it was corcabitus canſa appeares 
by the ſadnels of the event. 

I. If there had been noe conſtraint upon her , and that ſhe 
had gon away with him ſpontaneouſly without the knowledge 
of her Father it had not been a Rape but fuga voluntaria 1 
ſaith Cardidus , requiritur ad rapium ut vis inferatur ipſi vel hi 
ſaltem ad quos pertinet. 

Secondly, Had ſhe been remc ved by force from cne Roone 
of an houſe to another onely commodioris concubitus gratiit 
had been noe Rape , for he that furceth a woman to ſuccumb 
to his luſt whom he findes her in a ceitaine place without ubdudi- 
on to another place of ſome diſtance doeth not properly commit 
a Rape. 

Thirdly. Ifſhe be not carryed away libidinis canſa ſed redi 
gendi in ſervitutew , itisno Rape but plagium, or as they lay 
furtum hominis, yetit is not requilite to a Rape that there {hould 
be aFnalis concubitus, but it is ſufficient «2 eo fine fiat , for ſaith 
Altiſiodorenſts, voluntas progreſſina in aum pro fado reputatir. 

So much may ſerve to deſcribe the nature of a Rape, Ian 


now to ſhew its repugnancy to Law , The Law of Ged = 
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kibits i under the penalty of death to be inflicted on the Rap- 
tor Dewtoronomie the 22, where it js ſaid in the Hebrew Text 
wRIRe NOY 22) WRT M2 pn and if be lay bold on ber 
be ſhell dye , the words ſeem at firſtio be very ſtriQt viz. 
that whoſoever ſhall lay hold cn a wow an ſtall dye, therefore 
it wilnot- be amiſs perhaps tc explicat the words PF by the 
everall ancient and authentique tiar{ations cf the Fible, the 
ſeptuagint 1enders It by the word 4» -».,, inforcing her , the 
Syrjack bath 4t x50P2- ara and ſhall apprchend or hold her 
by fo cet, the Caldy paraphraſe of O#kelos cxpounds it by the 
word apr which thuugh tranſlated in the Biblia Polyglotta 
qpreh.aderit cleeily hignifes to prevaile by force or viclence as 
in aCcnflict,and fo the Samarizay Interpreter hath exprefſt it 

in the wo01d 178) 5, and thoughthe Interpreter of the Arabick 
trao{)aticn agrees With the vy par Latiy apprebenas yet the 

frabickwoid In that place is MONT & coercuerit eam Which 

ſenſe it beares 1n Kaphalengins Golins and Cieens , and indeed 

the very fate Hebrew word Fxedus the oN and the 2. is taken 

for a violent detention and is by PFuxtorfins Tranſlated vi detis 

mens , and nve wonder, for that Abenezra the Habin exe 

pounds the word j-NFO thugb> hen th ne 5 wn RON 

that- is to ſay by holding them forcibly by the hand or ſome 

ather member , as if one ftould hoid a degg by the ears, 

Rabbi Solomon larchy alſo gives the like expoſition of the word 

proin theſe words Yr 2692 MTA 2 22;T8 ſhall not 

tender the words too familiar in the vulgar Engliſh , yet 

tke them in as mcdeſt tearms as I ca expreſs them in latin, 

ideſt apprebendens ewum quaſi per pudenda vi detineret eum , (0 

wuch ( as you n ay be plcaled ti ublerve) an addition to the 

tour of the w« rd by a true tiap{ation, takes by an equitable 

batemert from the ſecr ing ſeverity of the Law , and indeed 

tmight have been ſuppcſcd wo r.gorous a Law, that a man 


might 
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might not have ſo much as toucht any any woman without uy, 
dergoing ſv great a penalty as death. But perhaps on the other 
ſide it might be thught a very remiſs law that a Ravidhe 
Hould gounpuniſht or at moſt be puniſhe only with that which 
incident naturally to all men,even to the moſt innocent, which i 
death , for the who'e penalty here expreſtis N21) & werid# 


he ſhall dye,and fo it isin our Engliſh tranſlation , but the Gra 
hathit 4>»rmw ye ſhall put him to death , the Syriach, 


alſo renders it %Sy>n1 he ſhall be ſlain or put to death, 6 
alſo the Chaldy paraphraſe and both the oe peed yu 
fore it may be taken as an overſight in ſome of thoſe worthy 
and learned perſons who were the.publiſhers of the polyg\tt 
Bibles to render it by the word morietur , for it is b:tter expre(- 
ſed out of the Arabick Interpreter interficietur , for which rev 
ſon the Ftalian, the Spaniſh , French , and Dutch, ought t1 be 


corrected as well as our Engliſh tranſlation, all which folloy | 


the vulgar latin woriei#r , from this penalty and the Critical 
Guſto that I have given you the trae ſenſe of the word 11 
you may clearly perceive that by the Jadiick law there could 
be no marriage betweca the K iptor 311 the Rapta, 

[ (hall in the next place inſtancein: he Law of the twelve 
Tables, where | finde one!y a p'ain prohibition without any pe 
nalty ſubj »yned, for vie ingen#z femine inferre caveto is all thit 
| can obſerve mentioned in the remains of that Law Concerr 
ng a Rape. 

But the ancient Romin Laws afterward ſharpned their ſeve- 
ity not onely again't the Raptors , but alſo all acceſloriesto 
that Crime , mlvnuch that they are brought unde: the pe 
nalty of this Conltitution,viz. Conſcij verb aut Ainiſtri raptu 
pane capiteli ſubjiciuntur , five nolentibus five volentibus vig 
nibus bac egerint , parentibus 6 patientians prebuerint , 4c a 


lorews compreſſerint , deportatione pleFendis, ſed & þ hs 
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lec Minilerie ſervilis conditionis fuerit compr ehenſus , civry 
ans diftinGionew concremetur. vide Arnolaum de Herbolt ds 
ifienibw p. 642. and the Code de raptw virgins 1, 1. this 
ly 8s yeu nay « bſerve by the by concludes worle againſt the 
treachercus maid of the Adrix, then the figure Bocardo wheres 
in ſhe yet deſervedly remaines. 

Nay the Cancn Law puniſheth not onely Servants but alſo all 
cthers, who are any way acceſlary toa rape with Exeommunicas 
tion , infary , incapacity for dignit'es and offices, as appeares 
by the Teſtimony of Gaſſar Aſicte, libro ſegundo cel eftado de las 
Lonzellas, where he ſaith , el raptor y los que le dieron favore, ſon 
leſcomnly ados infames e incapares de todas dignitades. Which 
is the reaſon that by the Lawes of Heraldry wholcever he 
te who raviſheth a virgin , muſt bear þis Eſcuchecn reverſed , 
azd it appeares further by a reſcript of the Concilium Aurelian- 
ſe, which was Celebrated inthe time of Pope Hormiſda, that 
the Church we u'd not allow SanQuary to Raviſters. 

My next inſtance ſhal! be in the Law of the Saxons , b 49. 
about the year of our Lord 1632. where it is ſaid in theſe 
words gif baw whdewan nyde name gebete wt bewere, gif 
bay meden nyde name gebete wet bewere 
j. e. qui viduam per vim ſiuprarit, proprij Capitis eftimatione coms- 
fenſato, nec mitiori Conditione fit qui virgini vim intulgrit , by 
ths law alſo of the Saxons , you ſee there could be no marriage 
detween the Raptor and the Kapta fir gebere wet bewere 
bemuſt looſe his life, 

| might alſo give inſtance of the ancient Lawes of Ireland in 
force about the ſame time under the Government of Brian Bore 
biw , what the penalty of a rape was then in this Kingdom 
by that Law, I cannot yet direGtly finde out , but the effet 

thereof ſhews that the Law againſt Rape was moſt ſtri& in it ſelf, 
Ka ſeverely executcd, for the Annalſts fay that in the reign of 
I 2 this 
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this Monarch a lingle woman $f. bave travailed from thim 
thuaid to Thuinchliodna being the whole length of 1relandand 
not meet one that would attempt to Ravilh her, 

Again what was' the nature of this offence at the Coma 
Law and what. aGts of Parliament have. been enated in Dec 
tion,thereof [ need not ſet forth at large, for it clearly appeyy 
in my Lord+ Cooke the third-of the Inſtitutes , Cap. 12. who 
there referrs-you to a large Margin with a long and numero 
traine of Ancient and Authentique. quotations, he there alſo ex: 
preſsly recites Cafes out of the Parliament Rolls, and the Re 
cords in the Tower of London, to prove, in how great deteſtz 
ticn this offence was held in Ancieat times and parilculaily in 
the Caſes of 1ſabell the wife of ſobn Botiler, and of Margaret 
ſometiine wite of Sr: Thomas Malefait. 

But to be more particular , Rape 's Felony by the Common 
Law, according to to the Statute « t Weſtminſter the 2. 3g, and 
by the thirtcenth of Faward the fir{t , the Raviſher ſhall have 
judgment of Litc and inember. 

Nay this offeace by the Statute Lavv 1s amp'tated fo far a 
to become fe'ony in the ayders and ab<ttors as we.l as the prin 
cipal, nay ſo far is it extended inthe vvords of the Lord 
Cook asto bring accctlorics aide.s and abetters under the no- 
tion of principalis , for theic are the vvords in the 3. of his [n- 
ſtitutes cap. 10. if any be preſent, abetting and aid-ng any to do 
the a&t, though the offens: be perſonal and to be done by one 
onely, as ro Commit Rape , not onely he that dveth the Att 
a principall , but alſo they that be preſent abetting and aiding 
the miſdoer , are principal alſo , for proof hereof I recommend 
to your Conſideration 11. Hen. 4. cap. 13- Anno primo Ed. 4 
and ſhall fuither put you in minde that by ther1. 12. and 1} 
Jacobi cap. 3. Clergie is taken avvay in Caſe of Rape. 

I have novv ſhevyed you the nature of a Rape and the It 
pugnaneſ 
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ie thereof to the LL of od, theLavv "of the tvvelue 
Fs the Elder Roman Layvs, the Ancient Saxoz and. Iriſ 
Layyes before the Conqueſt of Ireland, and to the Common 
Layy, as alſo to the Ancient and receat Statute Layves, 


[ ſhall noyvy dravy near to thoſe Lavves vvhich are of moſt 
Concernment,to ſhevy that there could be no Mrrriage lavys 
fully Contracted betvveenthe Atrix and Defendent by reaſon 
ofthe ſa'd Rape and the force that vvas upon her dureing the 
timelimited in the State of the Caſe, vvhich vvas from the firſt 
inſtant of her abduction untill her reſtitution to liberty. 

To this effe& I ſhall make uſe onely of the Civil Lavv and 
Canon Lavy , and the Doftrine of the beſt and moſt renovvn- 
ed Caſuiſts as being the beſt rules by vyhich things of this na- 
ture can be vvarrantably determined , and though thoſe reple- 
niſht treaſuries might afford ine abundant authorities and argu - 
ments, proportionable to the Offerings made tor the Taberna- 
ce more then ſufficient, I have made choiſe of a fevy, yet ſuch 
% vvill ſtifly beare up the vvaight of the Gauſe, and I ſhall take 
ny riſe from the Code. I. i. de rapt# virginum ( L1.) vyhich 
book hath as much reaſon to perſvvade as authoritie to oblige 
where it is of force, the vvords are theſe raptores virginam 
boneſtarurs vel ingenuarum quaſi peſſima crimina peccantes, capitis 
Juplicio pleFendos diſcernimms. 

lathe next place be pleaſed to conſult the Authentiques col- 
lttione 9. tit. 25. novella 4.3. de raptis mulieribus where it is de- 
cared in theſe words , matriwonium inter raptorem © raptam 
ns lemet, 

If there were need of a more inlarged authority with a furs 
ther addition of reaſon you might reſort to Simon « Gronwegen 
vnder made, cod de rapts virginum ( |.1. ) ſi vis publics 


tim comitetur alieve circumſtantis crimen IRS 
acinoris 
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facinoris atrocitas publicem 44+ poſcit,que per ſubſequn 
watrimoniumw nequaquam toll; poteſt ant aboleri, the reaſon which 
he gives !4 mcſt prevalent, for it is no leſs then an undoubted 
rule of Law, viz: privatornum Conventio juri publico derogarexy 
debet. There is an illuſtrious Example berccf in the regiſtry of 
the Low-Conntries, in the Caſe of Carolus Audax , which direlty 
ſutes with thelaſt recited authority. 

If what hath been alledged cut cf the Civil Law hath ac 
furniſht you with inducements, motives and arguments ſuffi 
ent to decree, that there was not nor could be any marriage 
lawfully cr validly ContraQted, between them dureing the 
time of the 4:2», ycu may be pleaſed to conſider tur- 
ther of vyhat I ſhall preſent unto you taken out « f the textof 
the Canon Lavv, 36. q. 2. cap. 1. are thele vvirds repleat 
vvith autherity in the point, raptor in uxorem non poteft 
raptam accipercbut the reaſon ſubjoyned is yet more bigg vvith 
emphaſis. 4 nia eorum conianttio auForitate canonum ſand 
rum penitius probibetur. 

Again Fxtra 36. q 2. cap. placuit you have vvcrds of no lef 

import then the former allegatic n , placuit ut hi qui rapinnt fe 
rinas,cas nullatenns habeant uxores, quamvis eis poſimodum Comt- 
ricet , aut cas dotaverint , vel nuptialiter cum Conſenſu parentun 
accepertyt. 
The councell of 4quiſgrane alſo did not only ſeparate ſuch mar 
© riages, but wc uld not a!low that ever after they ſhouldbe 
© man and wife as we find in Z#rchard, and the ſame was vert 
© fed in the Ci uncel of Melda which for its warrant quotes! 
* Synodall definition of St. Gregory to the ſame purpoſe. 

Hence it was that Yrban the 8th of later times ordered Co 
ſritutione ſexta , Regula Concellarie 49. that in all diſpenſation 
ſuper aliquo gradu Conſanguinitatis vel affinitatis ponatur Clan/uls 


{* rulier rapta non ſuerit , though it was obſerved in refers 
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of that nature long before in LE and Ireland, and particue 
laly in the Caſe of Nicholas Dowdall and Ellen Dilane of the Dios 
o&> of Arwagh in the Reign of Phillip and Mary; for it appears +| 
inthe Black book of Armagh fol. 20, by a reſcript from Cardinal | 
tk todiſpenſewith them ina then prohibited degree of confan- =|! 
quinity, he there inſerts this Clauſe in his letters to the then | 
Archbiſhop of Armegb to abſolve and diſpenſe with them, dum 
| wide diffs wwlier propter hoc ab aliquo rapte non fuerit,l finde al- | 
the like Clauſe in another reſcript of the ſame Cardinal,in the | 
behalf ofone Richard Bedlewe and Matilds Bathe. The Civil and | 
| Cinon Law being fo expreſs in the Caſe asT have already rela- | 
ted, it were needleſs to offer any thing further of authority, | 
| yet to ſhew the Conſent of other approved Authors , be pleas 
edinaword ortwo to hear the opinion of the Caſuiſts to ſatise | 
j you as well in point of Conſcience as Law. | 

Emanuell $2 & Diana traFatu de Sacramentis p. 152. reſolu- 
tiene. 26 1.laye inter Raptorem & Raptaw non poteſt fieri validum 
nirimoninm, quamdin eſt in poteflate Raptoris, and ſo the Cons 
gegation of Cardinals haye often declared ſaith Diana. 

Herewith alſo agrees Rodrigues Luſitemo cap. de matrimonie 
þ 641. nom vale cl matrimonio entre el que arrebata y la areba- 
ludewientras ells eſts en ſit poder, furthermore. Cerolns Millettw 
Milkatione 57. BraGea 14. p. 605. tells us that watrimonin 
Contraum inter Reptoremw & Raptan dum ſub poteſtate Raptoris 
exiftit oft proſſus irritum. 

We have now proved by Authority of Law and conſent of 
Gauiſts, that there could be n> valid marriage between the 
ctrix and the Defendent: ratione metis incu(fs & vis illate, 
ud particularly ratione raptxs dureing the time which paſſed 
between the abduction and reſtitution to liberty. This done, [ 
ould immediatly proceed to declare his puniſhment, for his 


kiſe and Calumnious jaftitation of Marriage with the —— 
that 
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that I am neceſſicated to break uk the ambuſh of {694 
few doubts which lye in the way, The firſt is a C.ppoſal hy 
the Atrix had given her content to what was done, [ anſys 
that the Raptor can never be admitted to the proof of ſuch » 
allegation , but for better aſſurance of what I fay , take the 
words of Pacianns de probationibus lib. 1. cap. 50. n. 30, d. 261, 
Raptor nou auditur probare volens pueliam raptan ſpoute ſibi Con 
ſenſiſſe quando puella probavit violentians. 

I anſwer further, that were he admitted to ſych proof, nay 
could he make good preoof thereof, it would nct availe him j 
that behalf, for ſaith Navarr Conſtlio 2. de raptoribus ( P. 319.) 
decideing the Caſe between John and Brancaleona on the ore 
part., and the Father of Brancaleona of the other , conſenſu 
prelle ut rapereturnon ſufficit.ut non dicalur rapta, qitia ut dicati 
tal;s ſufficit ut contra voluntatem patras ſit abſtract a, ſoue id fiat a 
voluxtate pueclle ſive Contra voluntatem ejus and the Doftrine of 
Thomas Agninds 2, 2.49. 154. Art. 7. jutithieth th's decilion, you 
have a'ſo the ſame Caſe and the like decition together in A: 
tinns Azpilcucta titulo de raptoribus in thule words Tohannes rs 
puit Brancaleonam patri , ipſatamen volente & ronſentiente eun 
qua contraxit matrimoninm , poſimodum mota lite a patre, fui 
lata ſententia contra diFos Tohannem & Brachaleonam it is allo 
ſaid there that rapiens nou poteſt raptam ducere in uxorem ni 
poſt quam ſeparata fuit ab illo, It will be objected perhaps that 
the arguments which we offered in proof of her diflent and op- 
poſition to the pretended marriage viz, he! weeping and cry- 
ing are but fallible and might have been teigned , for we read 
in the ancient Annals of Ireland that Dearberguill the Daughter 
cf Malanghlin King of Meath,and rot his wife as Cambrenſ mil 
tooke it,) being for a lng tive enamcur'd with Dermott Mar 
Murrongh then King of Leiwſter, ſhe ſent him word by a privat 
meſſenger, that her husband King Tighearnar was then grni 
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Pilgrimage to St: Patricks Purgatorie , and that ſhe defired 
him without any delay to come tor her promiſeing ro become 
his wife , it appears allo in the ſame Stury that Dermott Mac 
Myrroxgh did imbrace the motion and tooke hold of the opor- 
tunity which the abſence of her huſband gave him, yet notwith- 
ſanding her amours , her invitation of him and promiſes to 
come away with him without oppoſition , when he came for 
her ſhe put on a ſeeming unwillingneſs, and to give the better 
Colour to her difſimulation , ſhe ſtruggled wept and cryed , 
z though ſhe had never Cenlented to have Eloped with himz 
but that he had violently forced her away againſt her will and 
minde, ſo that the ſtruggling weeping and crying of women 
we nct alwaies certaine indications of their minde. 

My anſwer to th's obje&ion ſhall be to ſhew the difſimilitude 
ofbuth Caſes , for in the Caſe of my Client,it is not ſo much as 
ledged, that ſhe gaye any incouragement unto, or was privie 
to the intention of the Deftendent to take her away, Secondly, 
my Client afterwards made a proteſtation againſt the abductor, 
which the King of A/eath's Daughter did not ; if therefore that 
een had not invited Dermott Mac Murrongh to that unders 
taking, or had ſhe proteſted in forme of Law as my Client 
tid, againſt it, her (ſtruggling weeping and crying might 
have been preſfumed to have been as unfeigned ſymptoms as my 
Cleats were real arguments of her diflent. 

[fit ſhou'd be al;edged on the behalt of the Defendent that 
there is no ful! proof that he h1d Carnal knowledge of her , 
andthat therefore the pretended Mariiage doeth not appeare 
to be void rationeraptus to this objettion [ ſhould make three 
m(we's, the firlt is that we have (\.ftciently proved the v olent 
Compreſſion of her , the 2. is that in caſe we had no drect 
poof thereof Fontanelly ſa th, upon a general preſumption of 
law, rapta wulier vix 4 nullo creditur unquam integra exiiſſe a 
1014nu 
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manu raptoris Clanſula 5. ws. he inſtanceth de. Helene & gy 
ejus a thejeo,My third anſwer is, that Carnal knowledge ighy 
neceilary to the Conſummaricn of a Rape, for it may be wy 
intercedente Copnla and therefore Carolns Mallettns (airh aclicun 
raptus in ipſa abdudtione conſumwaiur , HMalleatione, 57. Þ. Gor 
all which agrees with what 1 alicadged bet.1c out of Alik 
odorenſis, ; 

If it ſhould be objected that Purlrs that ancient and mck 
learned Lawyer lib 2, ſententiarum tit. 19. inſtanceth of fone 
Marriages in caſe of Rape and thereupon fa'th matrimonia hut 
Jure non contrahi , ſed tamen contrada nun ſolvi, i, e. ſuch Ma: 
ages ought not to have been made,but being made they cannot 
be diflolved , for anſ{wer hereunto, mult diſtinguiſh inter legen 
perfetam &- imperſeF am. The umperiect Law is that which 
does n:t indeed relcind the fat done contrary to its prohibits 
on but inflits a puniſhment upon the tranſgreſſour , ſuch x 
was the lex furia teſtamentoria,and ſuch as is the Law concern- 
ing forbidden Marriages aga'n{t the Fathers will which are 


thuſe mentioned by Paxlm the Lawyer,and which by the Civil 


Law comes under the noti'n of a rape , now 1n this Caſedt 
Marrying without conſent of the Father the Marriage mult 
ſtand, and the Married muſt abide the puniſhment, they be 
ing n:twithſtanding in the valuation of the Civil Law reckne 
as Concubines , and their Children Baſtards, and there wa 
neither Dowrie nor Marriage Portion allowed, ſo that thougn 
ſuch Marriage was civilly null aad made uncapable by that 
law of Civil benefits and advantages 5 yet it vvas not made 
naturally well, and Paulus gives an excellent reaſon fu 
it in theſe vvordss contemplationem enim publice utilitatis pre 
vatornm commodis anteferri, fir it is of pub.ique Cencen 
that warriages naturally valid be not reſcinded , but it | 
of piivat Commoditic and emolument that the Father _ 
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be-pleaſed in the choyle of his S@n in Lavv, but the inſtance 
qut of Pawns concerns onely a marriage without the Fathers 
coſent,but not againſt the conſent of the raviſht Party,for ſuch 
Marriage as I have already proved, comes under the other mem- 
her ofthe Diſtinction viz. lex perfeFa,which either in its ſelf or 
atleaſt by the miniſtry of the Mag'[trar, reſcinds whatever was 
done agatuſt her preſcript,and herewith agrees the Law non du- 
lixw C. de legibus ., wheie it is laid wullum ContraFum, inter eos 
videri volumus ſnbſecutum,qui contrabunt , lege Contrahere prohi- 
tente , and furthermore the ſame Law denounceth ea que 
lye fieri probibentur , ſt fuerint fata , non ſolum inutiha ſed 
pro infeFis etiam babeantur, me thinks that Doctor Frenach who 
hath ſpoken ſo much formerly ſhould now, rather then ſay nos 
thing, delire the benefit of pro infeis habeantur which I (hall 
alow him in as large a manner as the gloſs will afford, which 
ith, maleficia contra legem ſata , baberi pro fa@is ad incommo- 
dum facientis, ſed pro infedis ad commodum  injuriam paſſe. 

[t may perhaps be objected turther, that the Adrix t ath loſt 
the benetir of reclamation , tor ſhe ought to have commenced 
her ſuit 1mmed:atly data oportunitate recedendi , for qui vult ſe 
lberare ratione metus ab aliquo vinculo debet illo ceſſante ſtatin 
reclamare according tov that od and celebrated diſtich in the 


plulle, 
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Effuge Cum poteris ne conſenſiſſe puteris 
Nam fiperſtiteris il/1us nxor Cris. 


Toth's objetion the main force whereof(if any there be)iyeth 
the words ſtatins reclamare,! anſwer thus,gthat the word ſtatin, 
though it be alwayes Confined to a ſhoit timezit doth not evei y 
"ere import an inſtant but admits of aliquod tewporis interval. 
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manu raptoris Clauſule 5. where he inſtanceth de. Helew & 
ejus a Thejeo,My third anſwer is, that Carnal knowledge ishw 
neceilary to the Conlummartion of a Rape, for it may be 
zntercedente Copula and therefore Carolus Mallettus ſaith d:lifun 
raptus in ipſa abdudtione conſummwatur , Malleatione, $7 þ. bor 
all which agrees with what I alicadged bef.1c out of Ali 
odorenſis, 

If it ſhould be objected that Purlus that ancicnt and mc 
learned Lawyer [ib 2. ſententiarum tit. 19. inſtanceth of fone 
Marriages in caſe of Rape and thereupon fa'th matrimonia he 
Jure non contrahi , ſed tamen contrafa nin ſolvi, j, e. ſuch My: 
ages ought not to have been made,but being made they cannot 
be diflolved , for anſwer hereunto,[ muſt diſtinguiſh inter legen 
perfeF am & imperfeFam. The imperiect Law is that which 
does nt indecd relcind the fait done contrary to its prohibits 
on but inflicts a puniſhment upon the tranſgreſſour , ſuch x 
was the lex furia teſlamentoria,and ſuch as is the Law concern 
ing forbidden Marriages againſt the Fathers will which are 
thuſe mentioned by Parlm thc Lawyer,and which by the Civil 
Law comes under the noti'n of a rape , new in this Caſed 
Marrying without conſent cf the Father the Marriage mult 
ſtand, and the Married muſt abide the puniſhment, they be 
ing n(twithſtanding in the valuation of the Civil Law reckned 
as Concubines , and their Children Baſtards, and there ws 
neither Dowrie nor Marriage Portion allowed, ſo that thougi 
ſuch Marriage was civilly null and made uncapable by that 
law of Civil benefits and advantages 5 yet it vvas not made 
naturally wll, and Paulus gives an excellent reaſon fu 
it in theſe vvords» contemplationem enim publice nutilitatis pre 
vatormm commodis anteferri, fir it is of pub.ique Cuncen 
that warriages naturally valid be not reſcinded , but It 1 
of piivat Commoditic 20d emolument that the Father ag 
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be pleaſed in the choyle of his Sun In Lavv, but the inſtance 
"ut of Paulus concerns onely a marriage without the Fathers 
confent,but not againſt the conſent of the raviſht Party,for ſuch 
Marriage as I have already proved, comes under the other mem- 
her of the Diſtinction viz. lex perfeFa,which either in its (elf or 
atleaſt by the miniſtry of the Magi[trat, reſcinds whatever was 
done agatuſt her preſcript,and herewith agrees the Law non du- 
lum C. de legibns ,, wheie it is ſaid wullum Contratum, inter cos 
videri volumus ſubſecutum,qni contrabunt , lege Contrabere prohi- 
texte, and furthermore the ſame Law denounceth ea que 
lye fieri probibentur , ſt fuerint fata , non ſolum inutilia ſed 
pro infeFis etiam habeantur, me thinks that Door French who 
hath ſpoken ſo much formerly ſhould now, rather then ſay nos 
thing, delire the benefit of pro infeFis babeantur which I (hall 
dlow him in as large a manner as the gloſs will afford, which 
ſaith, maleficia contra legem ſata , haberi pro fatis ad incommo- 
dum facientis, ſed pro infe&is ad commodum injuriam paſſe. 

[t may perhaps be objected turther, that the Actrix t ath loſt 
the benefir of reclamation , tor ſhe ought to have commenced 
her ſuit immed:atly data oportunitate recedend; , for qui vult ſe 
liberare ratione metus ab aliquo wvinculo debet illo ceſſante ſtatins 
reclamare according tv that old and celebrated diftich in the 
glotle, 
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Effuge Cum poteris ne conſenſiſſe puteris 
Nam ſfiperſtiteris il/its nxor Cris. 


To this objection the main force whereof(if any there be)iyeth 
nthe words ſtatin reclamare,l anſwer thus,that the word ſtatin, 
though it be alwayes Confined to a ſhoit timezit Coth not every 
Where import an inſtant but admits of aliquod temports interval: 
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Inv &- tempormentum, ff de ſoluto matrimonio,l quod decimmy li; 
24. tit. 3.infor: ) ſo that Lucas de Penna, on the Code de erygui 
one militaris annone. |. 5.( lib: 12. tit. 37. faith that the word 
ſtatin is ſometimes extended adunnm (i metimes ad duos menſe 
within which time our ſuit was Comenced. | 

[ confeſs that Skene in his expoſition cn that part of the Lays 
of Scotland which they call Kegiam Majeſtaten, expoſeth |;imſe'f 
in theſe very words that the Compla'nt of a Rape ſhou d he 
made the ſame day and night in the quilk the Crime is commit. 
ted,quia lapſu diei hoc crimen perſcribitur,Skene de verbo Rape and 
hence it is | believe that Spel/man ſpeaking of the Conſuctudes 
or Statutes of Scotland ſaith ſi ultrs nnam notem expetavri 
rapta ad habendum concilium amicorum ſuorum ita quod receute 
0n faciat ſequelawr , & hoc probetur , Defendens id eſt Raptor 
quietus erit , | think we are more concern'd in the opinim of 
Fleta, lib. 3 cap. 5. &- preterea whoſe opinion it 1s, that congue- 
ri oportet feminam cui illata eſt vis intra quadraginta dies , which 
termination of time as a good Antiquarie obſerves vvas derived 
from the Salique Lavv. 

But to make a more dire@ anſvver to thele tvvo inſtances, 
as for the Conſtitutions of Scotland, they have no bindeing force 
on us, vvhoare govern'd by Lavvs of our ovvn, and as for 
that of Fleta, I think it isnut applicable to our Caſe, but toan 
appeale of Rape at the Common Lavv , according to the trlt 
of Weſtminſter the firſt and the 13. and the 3. Edward 1, vvhere 
vve read that any perſon may ſue vvithin 40. dayes , but ifnot 
then , the King thall have Suit , furthermore the time cf ſuch 
appeal hath been inlarged in after times as appears by Stampfors 
in the Pleas of the Crovvn,ſpeaking of a ſhorter time antient!y 
limited for proſecution of an appeal at the Common Lavy, vyho 
vviites after this manner , tamen le ley neit iſſint priſa ceſt jow 


car ſi homme fait ſreſh ſuit,Coment que il ne Comenſa ſon apel, dew! 
on 
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mw tres Ans apresnncore ſera dit aſſes bon. i. c, The Lavv is not 

ſo taken at this time for if freſh ſuit be made , although an ap- 

pea] be not Commenced within two or three yeats, it ſhall be 

ood enough, wheretc re to compare this caſe w th ours, we ſay 
that ſhe did not cnly Cc mmence her ſuit ſo ſoon as ſhe recover- 
de her ſelfe our of the amazment that this force brought upon 
her which could not have been done ſooner ; but alſo immedis 
atly on the firſt night ſhe came to Dubliz, (he made a proteſt in 
dueforme of Law whereby ſhe perpetuated her right buth of 
adicn and exception , for annu:ling the Marriage for want of 
Conſent which is apparent in the remarque of Antoxins Genuens 
frp. 282. for there he ſaith Notandum preterea proteſtationem 
puelle , multum removere Conſenſum , non obſtante quod ſit Cons 
traria ſao, cum proteſtatio in his que dependent a voluntate no- 
fra , removeat Conſenſum ab an durante cauſa metns. 

But let it be granted ex ſuprabundantia canſe that we were 
bound by the vvords of Fleta conqueri oportet feminam intra 
qnadraginta dies,or that we vvere obliged by the Regiam Majeſt- 
atem of Scotland in theſe vyords.Si ultra unam nodem exped aver 
ritrapta ad pabendnw conſilium amicorum 3s allo in theſe vvords 
lapſu diei hoc crimen praſcirbitur yet we have purſued the r1- 
zour of both for ſhe not 
only Conſulted vvith her friends thereof but alſo made a for- 
mall Comp'aint to the Magiſtrat, and had him thereupon Com- 
mtted to Priſon the ſame night ſhe came to Tovvnz vvinch 
yvas > ſhort an interfpace of time as came vvithin the [ti1ct 
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confinement «ct a ſtatim reclamare. 


About the year 05- there dependeda cauſe of this nature 
berween Simon Abrey and Alſoon Knight before one William 
Thunder ofticial of Koger Croſs Arch«deacon of Dublin, which 
by appeal was brought into judgment before Robert Waren 


then principal officiai ot the Metropolitical Court of the Arch. 
1th { 
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Biſhop of Dublin, it ſeems the official of the Arch-deacon 
though the Marriage between the ſaid parties was contrated 
per vim & meturs decreed them to Cochabit as man and wite, 
and this leritence was confirmed by the Arch-bithops principal 
official for which he gave the reaſon following, viz, quia dif 
Alſona quam cit0 potuit ab codem Simone non effugit ſed cum 
aliqnandiu permanſt, bat the taid 4lſoen upon this ſentence pro 
nounced, appeald from the Metropolitical Court at Dublin to 
the Primatiall Court at Armegh,when John Archbiſhop of 4r 
”.1gh delegated by ſpecial Cummilhion Fames Leech one of the 
Canons of the Cathedral of Armagh to hear and deternine the 
{aid cauſe of appeal, where having fully heard both partie 
at Termon Fechanythough he tound that the ſaid 4Iſoon had Co, 
habited with the ſaid Symon for a moneth, and her parents were 
c. n{cnting thereunto 3 yet for as much as it appeared unto him 
that the Marriage was contracted per vine &- metum, .and that 
ſhe made rec!amation againſt the ſaid marriage and fled from the 
ſaid Simon, ( as my Client dic fiom the Detendent } ſo ſoon a 
ſhe could, he voyded and nullified the ſentence of the Arc 
deacon of Dublix his Officia|,and «f the Archbiſhop of Dublin 
principal Official,and decreed by his [cntence definitiye as toll 
eth, 


IN DEI NOMINEZ 


Amen. 


Uaitis, wiſts, cognitis & plenins integgFis weritis CF circnth 
ſtantijs,cauſe appellationis, &* ipſins We principalis grim 
coram honorabili Viro Magiitro Gul. Thunder officiali Down 
Rogeri Croſs Archi-diaconi Dublinienſis, inter Aliciam Knight 
muljerem, partem aricem ex parte una, & Simonem Abrey in 
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d facto maritum, partem ream ex parte altera , mote &: aliquan- 
bn pendemtis_ indiciſe 3 demue per viam appellationts, ad Curians 


eiropoliticam Dublinieuſem dv. utc CG ibidew firaliter termi 


wit, ac a4 curiam Metropoliticam A machanam totins Hibernie 
Primatialem denuo per 4 peliationis F 3am devout. EC no0bis per 
Reverendi(ſmmum inc briſio pairewm & dominum Dom. Tohannen 
Dei & ApoStolice fears Cratia Archieprſcopum Armachauum, 
totins Hibernie Primatein, fine Canonico terminanuaum commilj. 
Et quia nos viſts &* rimatis atlis & procei/ibns canſarum hujuſma- 
di coram Magiſtro Roberto «fficiali Curia LUullinienſts judice a quo 
introdu@is, &- coram neby judice ad quem produd is, invenimuſq, 
per depo(itiones teſtium fide dignorum coram , nobis produtorun, 
comtra quios ſeu quorum diG a, nibil pro parte ditFi Simonis erat ob- 
jedum, ſive propoſitunt, & alia legitima documenta auiwaum noſirum 
juſte moventia, memoratam Aliciam, (nam intentionen, 1am its 
appellationnm, quam in ſui principalis cauſts, bene & legitime fun- 
diſe. NOS igitur Jacobus Leech Fcclefie Armachane Cano» 
wicw, partibut, & cauſts anieaizs Commiſſarius, per ſupraſcrips 
tun Reverendi(ſimum Patrem, & Dominum noſirium Dom. Johan- 
nem Archiepiſcopum © Primaten ſupradidum, ſpecialiter deputg- 
tw; Chriſti nomine primitus inv1cato, &* de juris Concilio perits* 
rum ad plenum deliberati, ſuprad1iFam Alciam bene & legitime 
apellaſſe, ac judices ſupradi@os a qubus exſlat appellatum, nulli- 
ter &- nequiter, irjuſie &* inique ſententiaſſe pronuntianins, decer- 
nimw © declaramus 5 eornmg ſeutcntias infirmamm , caſsanu# , 
mitamws, & annul/amm, viribuſq3 vacuamu*, quia inverinus 
per depoſttion®s teſt;um fide GIOnOrum, quod difta alicig per vim ”, 
metum amicorum ſnorum compulſa, matrimonium cum ditto Simone 
contraxit, C9: mHnquam in enndem O00n| enſit » i140 wverim diſſe uſt, 
quode; quam citins potuit, ipſrus COrmmtiwan effugit, Matrimony 
gitar de facfo & non de jure, inter dictos Aliciam & Simonent 
comtratum, quatenus dc fatto © non de jure proceſſut, caſj anus 

ir- 
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(82) 
irritamis, ©: annullamm, caſſum, irritum & nullum de jure fu, 
E eſſe pronuntiamns decernimws &- declaramm, eoſdemq ab im 
cer ſeparamwus, & divortiamm, ac dotes & donationes propter ny 
tias, paraphernalia inter eoſdem prefate ſive donata, decerning 
hinc inde fore reflitnenda, ac utriq, parti alibi in Domino nuhendj 
licentiaw impertientes, per hanc noitram ſententiam definitivn 
quam in his ſcriptis fecimm juititia mediante, Kc. 

By thele two ſentences of the Archebiſhop of Armagh his 
delegat, and the Arch-biſhop of Dubliz his principall official 
though of a contrary tenor each to other it appeats that the 
vi”: paſſa making that reclamation, and flying ſo ſoon as ſhe 
could did enough to avoid a mar1iage contracted per vim 
metum, they both agreed in pint cf law, that reclamation and 
fight qazam cito potuit was ſufficient to that effect, for Robert 
Waren the Arch-biſhop of Dublin principal cthcial being right! 
ly informed in point of law though miſtaken as it ſeems in mat- 
ter of fact decrees thus, quia quam cito potnit ab eodem Simone 
won effugit ſed cum eo aliquandin permanſit, igitur eandew Alician 
eidem Simoni fore compellendam adbarere decernimus and again 
James Leech delegated in the ſame cauſe by the Arch biſhop ct 
Armagh, being rightly informed as well in matter of fact asf 
Jaw decreeth in manner following, 

Dnia invenimmus per depoſitiones te5tium fide dignorum que 
difta Alſona ſen Aliciaquam citins potuit didi Simonis comitio 
efſugit matrimoninm igitur de fafio &» non de jure inter dido; 
Aliciam &- Simonem contralium per vim & melum, quatenu de 
faFo &- non de jure proceſſit caſſamm irritamus & annullam lo 
that the Arch-biſhop of Dublins pi incipa! official pronounced 
for the marriage, becauſe he thought that the vime paſa had not 
made reclamation nor fled ſo ſoon as ſhe could, and the Arche 


biſhop cf Armaghs de'egat declared it no marriage becauſe he 


was aſſured bv good proofs, as you have been in this cauſe - 
the 
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WY KD. 
the v/#p 4a did make'reclamation and flye fromthe Defendent 


{ ſoon as{he could quod erat probandum. 

Hthertv I have proceeded in reference to the fear and force 
that vvas upon her , vvhereby it appears as | humbly conceive 
that you ought in juſtice. to pronounce: ſentence againſt him, 
wndiclerawndo. irritendam dium matrimoninm', ſed aprincipio 
irritwes fuifſe » for Pawormites holdeth in bajuſmodi matrimonis 
ay non eft op you petatur reſrifſio but this is'not all, vve hum- 
bly expe& and deſire that the Raptor be alſo Excommunicated, 
for Excommunicationis pena Raptor tne cum ei faventibus punitur 
cap. ſþ quis Virginem 36.9. 2.vvhich is the Conltitutionof Gregoe 
ry the 2. 1# ſynodo Romana. 

If ir ſhall be objected that the Raptor is already Excammus 
nicated and therefore is not to be Excommunicated againe in 
the fame Cauſe for that it vvou'd be vain and void' of effe&t, 
tothis I anſvver, true it is, that the firſt Excomunication hath 
more effe&s then the ſecond can have, yet the ſecond is not 
without its effe&, for there are three effects of Excommuni- 
cation firſt a declaration of being ſeparated from Ged, the 
ſkond. a ſeparation from the communion of the faithfull, the 
third effe& is a (tri retention of the partie vvithout the com- 
munion of the Church, until! he be abſolved, I confeſs that it 
is the third effe& onely that is vvrought upon one ex- 
communicated the ſecond time , ſo that though he ſhou'd be 
aſolved from the firſt Excommunication, yet he is to be barred 
the communion of the Church untiil he obtain abſoluti--n from 
the ſecond Excommunicatiop, for it is true vvhat Panormitane 
kithde Indeis & ſacracenis cap: ite quorundam ( p. 86. ) ad 
trimer duos effeFns ſecunda exeommunicatio nibil' operatuy , ſed 
puad tertinw, ſcilicet-effeiFnw retinendi eum extra communionews 
dinec fuerit abſolotus , bene operatur, &- idem dicendum et ſaith 

Manrmitan detertia , quarta & nlteriori , vvhere it is app®1 = 
L that 
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That he may be Excommunicated and that to good effett th 
lecond, third, fourth time or oftner, - Againe thereis a thiv, 
fould Excommunication the one for a Contempt, the other Pro- 
pter deliFum, vel injuriam alicui illatam, the Defendent bei 
Excommunicated already for his Contempt, may be abſvlyed 
upon his appearance, ſubmiflion and' ſecurity given parere mw 
datis eceleſse , but if he-be. once --onidanar ach. ropter delitun 
he cannot obtaine abſolution quouſgue parti leſs frerit ſatirfy 
Gum , untill the partie ;njured receive ſatisfation, Wheel 
in regaid he may be legally Excommunicated the ſecond time 
and that is molt juſt he thould [conceive vve have good reaſon 
to delire it. 

Much might be ſpoken to the aggravation of this Crime 
vvere the ſeverity of puniſhment my chiefeſt a'me, yet [ ſhall 
make uſe at preſent but ovttvvo aggravations, the cne is taken 
from the conſideration of her being under the guard and tuition 
of her father , for in the boocke of Eccleſiaſticns Cap» 42. iti 
ſaid filia patris abſcondita eſt , vigilia © ſolieitudo ejus aufer 
Jon num, ne forte in adoleſcentia ſua adultera efficiatur hereby it 
iseahily obſerved, that that ctience vvhich vvould have been noe 
wore then fornicati: n.in a young Woman at her ovvn diſpoſil 
is deemed adu'tery .in her vvho is under the tuition of her Pa- 
rents, and the reaſon is very good,for it is founded in the (imili 
tude betvveen ſuch a young Woman and a Wife, f« r even 3 
a mariyed Woman for as much as ſhe is -uuder the protedtion 
of her husband,, and her body is her husbands, if ſhe have todo 
vvith any other man i» congreſſ# carnis doeth by the injury 
hereby done unto her husband become an adultereſs, ſoa vire 
gin vyhillt ſhe remaines 1n the povver of her Father and is his 
as.to the Cuſtody - of her-perſon -, vvhen ſhe: yee!ds though 
through fear her body. to.any man, mjures him , and as Gaſpet 
Aftete (aith ſe puede Yamar adultera may be called an adultereb 

| v.44 as 
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#.ſhe is termed Ecleflaſticws the 42 whence it is inferred by the 
Caluilts , that, when he vvho is under the poyver of her Father 
looleth her Virgioity even inthe Caſe of Rapez it is ſuch 
a circurnſtance as muſt neceſlarily be mentionedin her ConfeC. 
fon , for that it. changeth ſhegzem percati,, and is a ſim, of inju« 
ſice. as. yYel} as bf Luxutie , yvhereas a Virgin not being wn- 
der the povyer- of a Father but at her own diſpoſe, if ſhe 
looſe her Maidenhead , although it be a fin of Luxury , the 
Potters fay it is no (in of injuliice , wris it an offence to any 
othe: for ſo much as ſhe is domma ſui Corporis. 

The other aggravation is ſo well expres'd in the words of the 
Poet Catullxs that the recital of them in their Original, will be 
{: ficient without proſtitution to vulgar underitandiogs, 


Ut flos in ſeptis ſecretus naſcitur berbis 
Ignotws pecori , mulls ſucciſſus aratro, 

Onem mulcent anre, format ſol, educat iml ep, 
Multi illum pucri , multe optavere puells, 

Idem cum tenui captw9 deflorait ungue, 

Null; illam pueeri , null2 optavere puelle : 

Sic virgo cum intaita manct , diem chara ſuis, 
Cum cailuw amiſit , polluta Corpore, florew, 
Nec ptteris bec chara manet nec chara puellis, 


There remains yet in arrear one branch of the Cauſe his 
aitation of Marriage which in the opinion of Gretivs Deſerues 
3 great a penalty as his other «fence for in his annotations on 
the 22 Deuteronomy he ſaith diffamatcr par habetur inferenti vins 
tirgini,andn ow n Cer for the Rabirs reckon CaJlumniators 
amongſt "YIW7 12Þ y>b7D 8? that is to lay amongſt thoſe 
who ate not to ſee God in glory (vid animadeer : in 
Pirk p. 253 ) This 


(86) 
This matter of d'ffamation is {6 clearly proved againſt hin 
and the Law is ſo evident in daily praGtize as to that point,the 
ſhall not ſo much abuſe your patience and leaſure, as toſj 
time and words in rendring it more evident , nor (hall [ defire 
more of your juſtice therein at preſent, then to pronounce hin | 
guilty of an unjuſt and temerary jattitation- of Marriage with 
the aftrix , to impoſe on him perpetual filence in that 
and laſtly ro Condemn him inall our expences, all which we 
hope and humbly deſire that you will immediatly pronounce, 
for that we are confident the Caſeis ſo Cleer that it need not 
lye longer in the ballance of deliberation , and that whatfoe | 
ver I have ſaid in this debate may be interpreted no other 
wiſe then CUup ln; T1 Ku Dorn $44) ni 
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tort Advertiſements given to the ſaid Court and 
Auditory after ſentence pronounced, delivered in 


a ſpeech by Dudley Loftus Door of the Laws &c. 


Y promiſe hath made me deptor to the expeCtas 
tion of this aſſembly for an advertiſment which I 


thought to have given then in the ſeries of my former 
diſcourſe, which through halt I then omitted,if therefore I may 
preſume cn your favour and licence, I ſhall take advantage of 
ſv many witneſles cf good note as are here preſent, to make 
arefletion in a word or two, on the Plaintiffs caſe, wherein 
If T ſhall ſay any thing not agreeable to your opinion, I ſhall 
inall the flexures of humility ſubmit to your correftion and 
the regulation of your better judgment, me thinks | heare 
moſt perſons declare the ſatisfaftion they have 1eceived in your 
moſt righteous judgment, yet ſume ſeem to be of opinion that 
the ſplendour of your juſtice ſhines upon the Lady no other- 
wiſe, then as the Sun profulely ſheds its beams cn blaſted bloſs 
ſoms which receive no benefit thereby, and others think that 
chaſtity without Virginity is but as a Garland of Flowers that 
hathloſt its ſent and colour ; for my part I have already de» 
cared my opinion, that untouch't Virginity is the moſt prect- 
jewel of the femall ſex, and I do agree with Arioſfto who - 
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i Now nobilita me gran fortuna baſta, 
Se per nome e per opere non e caſta, 


And I confeſs that it was a great misfortune that the bud & 
her Virginity was pul'd from the ſtalke before it could fpre:l 
or ſhew it ſelf inmarriage, and that ſhe cannot receive an zi 
valent exchange in fatisfaftion of that which ſhe hath loſ 
yet [dare affirm that this loſs hath nct brought her into dif 
grace with prudent wen, nor doth her honour thereby go into 
diminution, for ſhe hath no more ſtzined her reputation then 
ſhe hath ſtung her conſcience by enduring that which ſhe could 
not avoid, inſomuch rhat | dare appeal to the {triteſt tribund 
on earth for judgment, whether ſhe hath received ſo much x 
fame vilnuſculum by the torce offered unto her 5 nay I amdf 
opinion that ſome unſucceſstu!l conteſts aze to be preferred 
before ſome Victories for which reaſon Torray in France beas 
a Badge of Reputation to this day f: r that Ceſar confeſſeth 
in his Comentat ics that he found a more va'ourous reſiſtance 
there rhen elſewhere, | am confident the reaicr may be urged 
much more to the advantage «f the perſons who made the 
reſiſtance then the place where it was made, and if ſo, [ reſt 
allſured my Client hath more reaſinto gory on the Theatre 
of a publike appeirance then to ſhrink into the ſhade of ob- 
ſcurity, cr to hide her ſelf inthe dark corners of a baſhful 
retiiement, for let us corfider her firſt of all ration 
metus concuſſe, and then ratione wvis ilate , as to the 

fiiſt it is conteſt that a married woman if ſhe ſhould yield to 
an adulterous at by reaſon of fear, ( though it were fo great 
as might be incident to avaliant man ) ſhe would in the opt 
nicn of the Caſuiſts be held guilty of adultery, quis met 


wortis non licet contra legem agere que eft juris nature, eo quoi 
| In 


—— —— 


——_— 


89 
inrinſcaw babet walitian, Gr not to preſerve the fidelity of 
Wedlock is agaialt the law of nature and in it ſelf in rink, | 
jyevill, and therefore not excuſable upon any conſideration" 
of fear though never ſo great : But a Virgin, if (he through 
fear conſent ( which my Client did not.) to a conſtupration, 
ſheis not guilty of the formall evill thereof, for noz cenſetur 
Croperatio in" malo niſi ubi res eſt intrinſice mala non pendens 
4 voluntate Concurrentis ſaith Candidus de Confeſſione ſacramens 
tal Artic. 23. Dwubio. 12, but malitia ſtupri doth ſo depend -on 
the will of the woman that ills concurrente tollatur, but ills 
renitente ponatur, the difference of the two caſes confiſts in 
this, that the circumſtance of adultery doth not depend ex 
whntate femine as that of Conſtupration doth, ſo that if my 
Client had yielded through fear, ſhe had not beenguilty of the 
evil of Conſtupration, © though the ſtrifter Caluiſts would 
perhaps extend it «ad malitian fornicationis ) but the caſe is 
otherwiſe with my Client for fear did not prevaile with her, 
he was compelled by force, | 

And ye know that force and imbecillity are the great diſtin- 
puiſhers of fin inſomuch that not to commit a fin through im- 
becillity makes one guilty of fin, whereas to be concern'd ip 
in through imbecillity excuſeth from fin, wherefore ſaith a 
kmous Dotor of the Lawes Johannes de Montholon in affirs 
nance of the firſt poſition, qui ſols virinm imbecillitate deſinit 
ftecare rews peccati of, quia rear mentenms babet, vide Cap ſi coi 
tam de penitentia diſt. 1. and in proof of the later poſition 
'z, that to be concern'd in fin through imbeci:lity exculeth 
from guilt, I ſhall produce a teſtimony trom the very fountain 
of the law, for 4zo who is termed fors legum ſaith in concurs 
rence with Baldws, tolle voluntatems de medio & omnis altw erit 
ndifferens, and therefore Gabriel Biel exprelſeth hiinſelt thus, 


#olontariis neqz vituperamur neque landamur, which _—_ 
A | wit 


go | 
with this ſaying of St. aol, oF non violatne vdiciti 
famine, via violenter Compre/, 4, Carne non utitur, ſed ſine cop 
ſenſu toleratur quod alizs operatxr that father is yet more (ex 

in this point when Ypaking ct amariied man who forced; 

modeſt woman, he faith duo in adulterio futrunt unw commiſ 

the. reaſon hereof may Le pe: tett.y rendied iv theobſervitio 
of Nicholaiis de Orbello, viz,that #+ the unde! ſtanding being ny 
der the Dominicn of anger is nor ſui juri, ſo timentes w!ii 
oppreſſi non habent voluntat1s plendi1n./inom nay rather vell: non 
dicitur qui metw cauſa vult vel vi oppreſſws ſuccumbit, to this 
you may add the words of Baldas Metws eft participatio duarun 
qualitatum ſcilicet voluntatis &- noluntatrs, cujus effet uw decling 
ad velle, & affeitus inclinat ad nolle. de his que vi metuſue cauſi 
fant, Cap. 1.n. 5. and Accurſius deciares that voluntas meticly- 
ſa et tacta quedam contradittio, & mrgis accedit diſſenſui quan 
conſenſui. 

Perhaps the foregoing arguments did not flide f: ſmoothly 
into the apprehenlion ct the unlearned as Icuuld wiſh, for 
they were taken out of the knotty timber of School divinity, 
which f.r the moſt part rejecteth the plain , yet I ſhall endez- 
vour to make my ſelf more intelig'ble'to them in what re 
[82 NF, 

I know that many ingenious perſons do oftentimes infinuat 
falſe opiniors into the minds of the 1gnoragt and do invade 
the perſwaſions of leſs diſcerning perfons by a'licentious raylle 
rie which may be termed' a blamable liberty of prattizing 
witt too freely» and that it is an eafie matter for ſuch ignorant 
perſons to be deluded thereby,who having no further recuurle 
then to their own imaginations will not remit ſuch mattersto 
the examination of reaſon. | 

Hence it is that this Ladies condition hath been drawn into 


debate, and though ſome perſons and they of houcir " 
judge 
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jcogment, hoJd it: for as  ev:dent atiuth, as that the three 
ages cf a triangle are equal] to rwo 1ightang!es, rhar ſhetis 
vo whit prejudiced by her late misfortune, yet others ſeem to 
beof .opinion, that ſte is thereby brought under the ſuſpition 
if not preſi,wpetion of wiſe diſpoſitions, and a greater facility 
of temptation, and that thetefire ſhe is notably damnified in 
her reputation, which opinion is promoted with tco mach 
temerity by ſome of like mind with the Jeſuiſts, who as the 
Franciſcans ſoy by a dexterous manner ot defreſling other 
eligi us orders, ſeek to procure grandeur to themſelves, but 
do ni t conſider that the beſt way ro defend their own repus 
tation, is to be carcfull of the credit of others, for my part 
| ſhall nor pt eciſely dete; mine the matter to ihe tener cf 
ether of thoſe parties, for we are not now in the b'azon, are 
ticking a coat in Herald:y , where ſo ſmall a thing as a 
colour of one hair makes a ccat another thing, as in Ermrinites; 
but I think that things of this nature are like to the time which 
the rules of 1eligion appoint fr the recital of howers, which 
z the Caſuiſts teach habet aliquid latitwdinis, the later cpinion 
ſeems tome too ſevere & grounded upon a temerary ſurmiſe, 
not to be warranted by any principle of piety or rule of cha- 
nty,and though the firſt opinion may be in courtſhip admitted 
ua favourable miſtake, for the Ladies advantage 3 yet I think 
itheſt to temper the extremity of theſe two opinions in a mide 
de way though Sxb conditione crucis, my Opinicn therefore is 
that though ite is not altc gether as (he was before to every 
vey, yet is ſhe nt really or conſiderably the worle in the 
opinion. of: the moſt judicious and if the1e beany difference 
tween the ſtate of her untoucht virginity,and her new cons 
ind chaſtitie of mind,as to valuation it is almcſt like that of 
tte ſtarrs in the firmament whoſe different magnitudes are not 
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perceptible to the.choſt clear ſeeing eye, ſo that I prefume thi 
8 raviſhe innocent;and an untoucht Virgin nizy ſeem co (hine 
with equal ſplendor in 'their | reſþeQtive! Orbs, and thatthi 
chaft Lady may be reſembled tothe puremeteall of the Crown 
pieces of the ſometime Lords Juſtices of chis Kingdom, which 
though their ſtamp and impreſſion ſhould be altered, or loft, 
would n twith(tand ng carry no !efs inttiniick vane in the 
ſame weightz the Duke of Somerſet (iid that ali h's a(tings 
were blameleſs in the eye of juſtice, ſo 1 miy ſay that all her 
ſufferings in the time of her abdudti:n we.e as innocent in the 
eye of hon ur, nay that the Heroick aGts performed by her 
in the detznce of her chaſtitie do exceed a volumn of their 
verrues who have preſerved the intzgriry of the'r bodies: quid 
enim prodeſt pudicitia corporis animo conſtuprato (aith St. Hit 
rome in Jeremiam lib. 2. cap. 7. 

Again it i> a thing agreeable to the ingenaity of all worthy 
perſons to obſerve that law which they unpoſe upon others, 
and therefore L. f. de padis it is (aid wihil tam humane fidei cow 
ſentaneum eſt quam ea que placunerunt ſervari, give me )eave 
theref:re in a mydeſt fredome to aske the m {t vertuous Lady 
amongſt you what ſhe could have thoug t criminal in her ſelf 
to have been forced as that Lady was, | hope enough hath been 
ſpoken to determine your judgment in this affair o farrat 
leaft as to clear her reputation, and | know that to infilt too 
much on the proof of fo clear a truth would craſh your atten 
tion as flat asa (B }after a cif, I'ſhall therefore immediaiy 
coaſt upon a conclufi>n and therein deſire you rather to lament 
her late ſufferings with tenderneſs of heart then judge het 
preſent condition with ſeverity of cenſure, let no mana 
charge upon herinnocencythe miſapprehenſions of his wild 
fancy or unt amed wir, ter no- man\make her Rape farther _ 


ter of diſcourſe, but rather let == misfortune be hidden un» 
ter the vail of perpetual forgetfulnes, let the Garland of 
chaſtity remain unwithered on her brow let her flowriſh in an 
honourable reputation whilſt the Defendant deſerves to have 
his goods confiſcate and his Memory baniſhed out of the world: 
and let her vertuous mind enjoy the quiet of a Serene con« 
ſcience, whilſt his black Soul is left during Divine pleaſure to 
the diſmal horrour of midnight dreams, to the terrors of the 
law, and the dreadfull apprehenſions of the day of judge 


ment, 


